THE 


INSURANCE 
Law Journal 


REPORTS OF ALL DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL COURTS 
AND IN THE STATE COURTS OF LAST RESORT 


L. ALEXANDER MACK, PUBLISHER 
FRED. S. KNIGHT, EDITOR 


VOLUME LXXXV 


The herein-contained cases with head-notes are reprinted by permission of the West 
Publishing Company from its respective Reporters recited under the title of each case, which 
Reporters were copyrighted, 1935, by the West Publishing Company. 


PUBLISHED BY THE INSURANCE LAW JOURNAL 
27 CEDAR STREET a Ee 
NEW YORK 4 

1935 





Copyright, 1935, by 
THE INSURANCE LAW JOURNAL 


27 Cedar Street, New York, N. Y. 





THE 
INSURANCE LAW JOURNAL 


ESTABLISHED 1872 


Volume LXXXV NEW YORK, N. Y., JULY, 1935 No. 1 


Published monthly on the 15th of the month, by L. Alexander Mack, 27 Cedar Street, New 
York, N. Y Subscription Price, Fifteen Dollars Per Annum in advance. Single Copies, $1.50. 
Canadian subscriptions $15 per pene in advance. Entered as second-class matter, June 25, 
1879, at the Post Office at New York, N. Y., under the act of March 3, 1879. Copyright 1934 
by L. Alexander Mack, 27 Cedar nl New York City. Additional entry at Cooperstown, N. Y¥. 

The herein-contained cases with head-notes are reprinted by permission of the West 
Publishing Company from its respective Reporters recited under the title of each case, 
Reporters were copyrighted, 1935, by the West Publishing Company. 


L. ALEXANDER Mack, Publisher Frep. S. Knicut, Editor 


NOTICE OF ACCIDENT 
By Fred. S. Knight 
The necessity for immediate notice of accident is well illustrated by 
the case of Ohio Casualty Insurance Company v. Rosaia, 74 Federal (2d) 
522; 85 Insurance Law Journal 151, in which recovery was allowed 
although notice was not given for about a year and a half after the acci- 
dent and immediately after claim had been made by the injured party. 


The automobile liability policy issued by the defendant to George P. 
Rosaia on April 10, 1929, contained a provision that upon the occurrence 
of an accident covered, involving injuries to persons, or damage to pro- 
perty of others, by the policy, the assured should give immediate written 
notice thereof, with the fullest information obtainable at the time to the 
home office of the company. It was also provided that if any claim was 
made on account of such accident the assured should give like notice 
thereof with full particulars and if thereafter suit was brought against the 
assured to enforce such claim, the assured should immediately forward to 
the company every summons or other process served upon the assured and 
the company w ould at its own cost defend such suit in the name and on 
behalf of the assured. On July 7, 1929 while Evelyn Rosaia, the daugh- 
ter of the assured, with his knowledge and consent was driving the auto- 
mobile along a highway in the State of Washington it collided with an 
automobile owned by Ralph Sidis, knocking it ahead about ten feet. The 
Sidis car was not seriously injured and was driven away under its own 
power. The assured heard nothing of the accident from the occupants 
of the Sidis car until February 7, 1931 when he received a letter from 
a firm of attorneys in Seattle, Wash., stating that he represented Mr. and 
Mrs. Sidis and that they would commence suit within five days unless 
some response to the alleged claim of the parties was received within that 
time. Upon receipt of the letter the assured immediately reported the 
accident to the insurer. Suit was brought and resulted in a judgment 
for the plaintiffs. The assured then brought suit to recover upon the 
policy. On the trial the daughter of the assured testified that Mrs. Sidis 
told her immediately after the accident that “she had hurt her head.” 
She also testified that she asked to take Mrs. Sidis to a doctor but she 
did not want to and that when she walked across the road the witness saw 
no evidence of injury and there was nothing in the accident that indicated 
that any damage had been done. She further testified that she told her 
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father that she had hit a car on the highway and that the only thing that 
happened was a bumper came off their own car. 

In sustaining the judgment for the plaintiff the Circuit Court of 
Appeals stated that the instruction of the trial court that if the plaintiff 
exercised due diligence in attempting to ascertain whether injury had 
been suffered, and acting as a reasonably prudent individual concluded 
that there was no injury upon which a claim could be predicated, there 
was no duty on his part to report the matter to the insurer until he 
received notice of injury or claim, constituted a fair statement of the law. 
The court further held that the question was one for the jury to determine 
and was submitted to them on the proper instructions, 

Where complaint of injury is made at the time of the accident, even 
though pkysical evidence of the injury is not apparent, it would seem 
that it would be, to say the least, prudent on the part of a reasonably 
diligent person to give actual immediate notice of the accident. It is the 
opportunity to make immediate investigation which the companies seek 
but which they do not receive under such interpretation of the policy. 


FALLEN BUILDING 


To what extent must a building collapse to make effective the pro- 
vision that if a building or any part thereof fall except as a result of 
fire, all insurance by the policy on the building or its contents shall 
immediately cease? 

In American General Insurance Company v. Thompson et al., 78 
South Western (2d) 727; 85 Insurance Law Journal 125, suit was brought 
on a policy covering a frame building against loss or damage by fire. The 
policy contained the before mentioned provision with regard to a fallen 
building. The evidence showed that as a result of a windstorm on Septem- 
ber 5, 1933 the house was blown from its base, about one-third of the 
shingles were blown off the roof, the front porch was blown down, and 
the chimney fell. At the close of the evidence the trial court instructed 
the jury to return a verdict for the plaintiffs and entered judgment 
thereon. 

In reversing the judgment of the trial court, the Court of Civil 
Appeals of Texas, San Antonio, stated that while the evidence was prac- 
tically undisputed as to the damage done by the storm, the question 
whether or not the damage constituted a falling of a material portion of 
the house was one of fact to be deduced from the evidence and so long 
as reasonable minds might differ as to such inference, it was a question 
of fact for the jury and not a question of law to be decided by the trial 
judge. The court further stated that the facts that the house was blown 
from its base, about one-third of the shingles were blown off the roof, 
the front porch was blown down, and the chimney fell, at least raised a 
question of fact which should have been submitted to the jury as to 
whether a substantial or material part of the house had fallen. Granting 
that a material part of the house must fall to make the clause effective, 
are not the porch and chimney of a house such parts? 
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NEW YORK LIFE INS. CO. v. MELGARD. No. 5208. 
Circuit Court of Appeals, Seventh Circuit. Jan. 5, 1935. 
Rehearing Denied Feb. 5, 1935. 
74 Federal Reporter (2d) 489. 
1. INSURANCE. 

In action on double indemnity clauses of life policies, evidence sustained finding 
that insured’s death from gunshot wound was accidental rather than suicidal. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

Appeal from the District Court of the United States for the Western District of 
Wisconsin; Patrick T. Stone, Judge. 

Action by Veronica N. Melgard against the New York Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Edwin S. Mack, Arthur W. Fairchild, and Bert Vandervelde, all of Milwaukee, 
Wis. (Miller, Mack & Fairchild, of Milwaukee, Wis., of counsel), for appellant. 

Francis L. Brewer, of Richland Center, Wis., ‘and Oscar T. Toebaas, and 
Harold M. Wilkie, both of Madison, Wis. (Brindley '& Brewer, of Richland Center, 
Wis., and Richmond, Jackman, Wilkie & Toebaas, of Madison, Wis., of counsel), 
for appellee. 

Before Alschuler, Sparks, and Fitzhenry, Circuit Judges. 

ALSCHULER, Circuit Judge. 

Appellant complains of a judgment against it rendered in an action on two 
Wisconsin insurance policies it had issued, one on November 26, 1924, and the other 
May 8, 1931, on the life of one Melgard, who died March 21, 1933, as the result 
ofa gunshot wound. Each policy provided that in case of assured’s self-destruc- 
tion during the first two years of the policy recovery thereon should be for only 
the premiums paid thereon, and each policy incorporated the two-year incontest- 
ability clause as required by the Wisconsin statute. Each policy contracted for 
double indemnity to be paid by appellant in case insured’s death resulted directly and 
solely from accidental causes. 

The face of the first policy ($3,000) was paid, and the action was brought for 
recovery of the face of the second policy ($10,000) and for the double indemnity 
under both policies ($3,000 and $10,000). The asserted defense was that as to the 
face of the second policy the death was caused by insured’s suicide within two years 
from the policy’s date; and, as to the claim for double indemnity, that the insured’s 
death did not result directly and solely from accidental cause. The jury found 
for appellee in the full amount claimed, and judgment went accordingly. 

[1] Appellant insists that the record definitely, and without substantial con- 
tradiction, shows that the insured committed suicide within the two-year period, 


and, what in this case is practically the same thing, that the death did not result 
from accidental causes. 


If we consider only the immediate physical facts attending this man’s death, 
the conclusion that he was a suicide could quite easily be reached. The sound of 
a shot was heard in his home, and a few moments later he was found in the second 
floor spare chamber of the house lying on the floor with a gunshot wound through 
his skull, made by a bullet from his automatic pistol, which was found lying by 
his side with one of its cartridges discharged—and no other person appears to have 
been in the room. 

It may be said in any reasonable view of the evidence it must be concluded 
that the pistol was discharged through some sort of manipulation by or contact 
with the deceased. If, however, the record discloses substantial facts and circum- 
stances tending to indicate that’ the manipulation or contact was without suicidal 


intent on his part, it cannot be said that the fact of suicide conclusively appears 
from this record. 


The existence of a motive which might induce one to commit suicide is always 
looked for when the circumstances surrounding the death may suggest willful self- 
destruction, and of course such a motive may bear strongly on the conclusion to be 
reached. To be sure, suicide may so definitely appear that the existence or absence 
of a motive therefor would have no definite influence on the ultimate conclusion. 
But, in general, the entire absence of any motive for suicide may raise substantial 
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doubt as to whether, in fact, the death was so caused, and in a close or doubtful 
case may supply the preponderating circumstance which will tip the scale in favor 
of the conclusion of accidental death. 

The record here is singularly free from evidence of any motive which would 
tend to induce this man to commit suicide. The only evidence of this nature where- 
on comment is made is the fact that he was considerably in debt. He had for quite 
a number of years been in the monument business, which in the few years preced- 
ing his death was evidently not very flourishing. He owed his brother about $8,000, 
secured by a mortgage on his stock of goods; and his other debts were considerable. 
But the undisputed evidence is that no creditor was pressing him, that his business 
was improving, and that he fully expected to work out of his financial difficulties. 
It does not appear that any demands had been made upon him, or that there were 
any judgments against him. Apart from his indebtedness, the record suggests 
absolutely nothing which would tend to indicate a motive for suicide or the existence 
cf such an intent. 

3ut the record fairly bristles with circumstances, brought down to almost the 
very morent of his death, strongly tending to reveal in him a state of mind quite 
the contrary. He was 38 years of age, married, and had two young children, and 
in his family relations appeared entirely happy. In the forenoon of the day in 
question he met an old friend, with whom he talked about going hunting the fol- 
lowing month as soon as spring opened. Melgard joked his friend about smoking 
a pipe, and said he had made up his mind to quit using cigarettes and would him- 
self take up the pipe again. He talked about exchanging his car for another one, 
and of improvement in his business, mentioning certain new prospects for monu- 
ment sales, and of various other things which would suggest anything but a suidical 
state of mind. He then stepped into a clothes cleaning shop to have a button sewed 
on his coat. Some days before he had ordered from the dentist a new set of 
upper and lower teeth, which were to be finally ready on that very day. The den- 
tist testified that Melgard appeared very anxious to have them. He told his wife 
at noon he- would go to the dentist that afternoon to see if he could get them. 
\bout noon, as was usual, he came home for lunch, bringing with him some grocer- 
ies. He ate lightly, and his wife went upstairs to put their 3-year-old baby to bed. 
She came down, and he put on his overcoat, rubbers, and hat in evident preparation 
of returning to his shop, but first, as was his custom, he ran upstairs to tell the 
haby good-bye. His wife heard them laughing and talking, and very shortly there- 
after heard the shot, and, going upstairs, she found him on the floor of the adjoin- 
ing room. 

There were yet other facts and circumstances of a similar nature, all without 
counter evidence, indicating, so far as outward facts may indicate, that up to almost 
the very time that the gun was discharged he remained in that “happy-go-lucky” 
state of mind to which his friends testified, without the remotest indication of any 
intent or purpose of ending his existence. 

The gun was customarily kept in the drawer of an article of furniture in the 
guest room. Whether on that occasion he took the gun out of the drawer, or 
whether he was returning it to the drawer, there is no evidence. A witness testified 
to his having stated that he would use a gun on persons who had on several occas- 
ions drained his car of gasoline when he left it in the street. The gun was a small 
automatic affair of British make, which he had brought home from the World 
War. Its appearance indicated that it had long been loaded, the cartridges in it 
being considerably corroded. It was testified that on examination there appeared 
some rust on the inner parts, but it is doubtful whether this would have interfered 
with its proper working. There were locking devices designed to prevent its unin- 
tentional discharge. 

There was a rug of considerable size in the guest room extending from the 
end of the bed toward the wall, and when he was found the rug was crumpled up 
at his feet as though it had been pushed forward on the floor as he fell. The floor 
was smooth, and the rug would easily have slipped; and on the floor was found 
a rather long mark which looked as though it might have been made by his rub- 
ber heel as he slipped, pushing the rug ahead of him. 

Appellant’s counsel suggests that, so far as the appearance of the rug and the 
floor might tend to indicate an accidental fall in which the gun was accidentally dis- 
charged, this arrangement of the rug might have been deliberately made by the 
deceased for the very purpose of indicating accident rather than suicide as the 
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cause of death. But this very suggestion raises a countervailing inference of no 
inconsiderable weight. With no apparent immediate motive for making away with 
himself, if he were contemplating suicide of which he wished to leave no evidence, 
would he not have waited the forty-seven days which were yet lacking when the 
face of the larger policy would be secure beyond all attack by reason of the efflux 
of the two-year period and the incontestability clause? He was not a person with- 
out experience in insurance matters. It seems from the applications that he had a 
number of other life policies upon his life, and it is but fair to conclude that he 
knew of such provisions which sellers of insurance are usually not slow in exploit- 
ing. 

The gun was of peculiar construction, evidently designed for quick and effective 
action, and under this record it is not beyond the range of possibility, or even of 
probability, that the gun had been previously taken from its usual place either by 
deceased or possibly by one of his children, and that in undertaking to return it he 
slipped and it was accidentlly discharged, with fatal effect. 

Under all these circumstances, we cannot conclude, as a matter of law, that the 
record affords no substantial evidence to sustain the jury’s verdict; and we can- 
not concur in appellant’s contention that the record affords no substantial evidence 
that Melgard’s death was the result of accident. 

The only other alleged error which in our judgment merits consideration is 
that with respect to the court’s charge on the subject of the presumption against 
suicide. The charge states that “the law raises a strong presumption” that the 
death was not due to suicide. Counsel object to the use of the word “strong.” In 
appellee’s brief a considerable number of authorities are referred to wherein the 
adjective “strong” is employed in stating this well-recognized presumption? But 
while it seems to us that, with the very full and fair direction of the court in the 
remainder of the charge, the alleged error did not in any event work serious in- 
jury to appellant, it is apparent that appellant did not undertake at the proper time 
to correct any possible error in this respect. The record shows that, after the 
court had charged the jury, the defendant merely “excepted to the instructions, 
which were inconsistent with the defendant’s requested instructions.” There is 
nothing in this to direct the court’s attention to the alleged improper employment 
of the word “strong.” It is more than likely that, had this particular point been 
raised at the close of the charge, the court, had it agreed with counsel, would have 
amended the charge accordingly. But the court was given no opportunity to do 
this, and the object of requiring exceptions to be taken before the jury retires is 
to enable the court to correct errors which may have unwittingly crept into the 
charge. This court has frequently so held in dealing with this proposition.” The 
court’s attention to this proposition was not challenged by the statement that the 
exception was to so much of the charge as was inconsistent with instructions 
which the defendant had requested, especially as there was nothing in the requested 
instructions which conflicted with the employment of the word “strong” in the 
charge as given. 

The judgment is affirmed. 

FIDELITY MUT. LIFE INS. CO. v. POWELL No. 3738. 
Circuit Court of Appeals, Fourth Circuit Jan. 8, 1935. 
74 Federal Reporter (2d) 525. 
1. INSURANCE. e 
3urden is on one claiming double indemnity, provided for by life insurance 
policy if insured’s death results from injury effected solely by external, accidental 
means, of which there is visible contusion or wound on exterior of body, to prove, 
not merely that death resulted from such means, but that injury was evidenced by 
external contusion or wound. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 


1Fe v. Midland Casualty Co., 179 Wis. 431, 190 N. W. 910; Simmons Co. v. In- 
see Caen. 211 Wis. 445, 248 N. _W., 443; Cooley’s Briefs on Insurance (2d Ed. 
1928), p. 5458; Jones’ Commentaries on Evidence (2d_Ed.), Vol. 1, p. 418; State ex rel. 
Hawkins v. Industrial Comm., 157 Minn. 33, 195 N. W. 766, 36 A. L. R. 394; Neasham vy. 
New York Life Ins. Co. (D. C. Nev.) 244 F. 556; Mutual Life Ins. Co. v. Hatten, 17 F.(2d) 
ss9 (C. C. A. 8). 

2 Standard Accident Ins. Co. v. Van Altena, 67 F.(2d) 836; Strauss v. United States, 13 
F.(2d) 122, Colbeck v. United States, 10 F.(2d) 401; Cohen _v. United States, 277 F. 771; 
Glynn v. May, 271 F. 464; Weichen v. United States, 262 F. 941; Smith v. Hopkins, 120 
F. 921. 
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2. INSURANCE. 


Plaintiff, in action for double indemnity, provided for by life insurance policy 
if insured died from injury effected solely through external, accidental means, of 
which there was visible contusion or wound on exterior of body, except in case 
of drowning or internal injury revealed by autopsy, held not entitled to recover, 
in absence of evidence that carbon monoxide asphyxiation, which caused insured’s 
death, was evidenced by such contusion or wound or revealed by autopsy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE. 

Failure to comply with condition of life insurance policy that proof that 
insured’s death from internal injuries was revealed by autopsy be received at 
insurer’s home office to recover double indemnity defeats recovery thereof. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

6. INSURANCE. 

Defendant’s admission on trial of action for double indemnity under life 
insurance policy that insured’s death resulted from carbon monoxide asphyxiation, 
which could be judicially noticed as internal injury within exception to require- 
ment that injury causing death be evidenced by visible contusion or wound on 
exterior of body, was not waiver of proof required by policy that such injury be 
revealed by autopsy. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

7. INSURANCE. 

Insurer held not required to demand autopsy, as authorized by life insurance 
policy, to defeat recovery of double indemnity for insured’s death from carbon 
monoxide asphyxiation, not proved to have been revealed by autopsy, as required 
by policy. 

(For other cases, see Insurance, Dec. Dig. s 549.) 

Soper, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District of 
Maryland, at Baltimore. 

Action by Marian E. Powell against the Fidelity Mutual Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Forrest Bramble, of Baltimore, Md. (F. Leonard Wailes, of Salisbury, Md., 
aud Randolph Barton, Jr., of Baltimore, Md., on the brief), for appellant. 

F. W. C. Webb, of Salisbury, Md. (Woodcock & Webb, Carroll E. Bounds, 
and William W. Travers, all of Salisbury, Md., on the brief), for appellee. 

Before Parker, Northcott, and Soper, Circuit Judges. 

Parker, Circuit Judge. 

This is an appeal by an insurance company from a judgment in favor of 
plaintiff in an action on the double indemnity feature of a life insurance policy. 
In the view which we take of the case, the only assignment of error which we 
need consider is that based on defendant’s prayer for a directed verdict, and this 
resolves itself into a question as to the coverage of the double indemnity provisions 


of the policy and the proof required thereunder. Those provisions of. the policy 
are as follows: 


“Section 7. Double death benefit. 


“Upon receipt, at its head office, of this policy duly discharged and of due 
proof that the death of the insured resulted directly and independently of all 
other causes from bodily injury effected solely through external, violent and_acci- 
dental means, of which (except in case of drowning or of internal injuries 
revealed by an autopsy) there is a visible contusion or wound on the exterior of 
the body, and that such death occurred within sixty days after sustaining such 
injury, the company will pay, instead of the death benefit, a double death benefit, 
to wit Ten Thousand Dollars. 

“The double death benefit will not be allowed if there be in force paid-up or 
extended term insurance under section 3 of this policy; or if the insured’s death 
result from selfdestruction, whether the insured be sane or insane ; from any 
violation of law by the insured; from military or naval service in time of war; 
from a state of war or insurrection; from engaging, as a passenger or otherwise, 
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in aeronautic or submarine operations; from physical or mental infirmity; or 
directly or indirectly from illness or disease of any kind. The company shall have 
the right and opportunity to examine the body, and to make an autopsy, unless 
prohibited by law. 

“The premium recorded on the face of this policy includes an extra of $6.75, 
being the annual premium for the double death benefit.” 

Defendant in its pleadings denied that the death of insured resulted directly 
and independently of all other causes from bodily injury effected solely through 
external, violent, and accidental means, of which there was a visible contusion or 
wound on the exterior of the body, or that any proof to that effect had been 
received at the head office of the company, and averred that the death of insured 
“was not caused by drowning nor were external injuries revealed by autopsy.” 
Upon the trial defendant admitted that the death of insured was due to carbon 
monoxide asphyxiation, and there was proof that this resulted from external, 
violent, and accidental means within the meaning of the policy. There was no 
proof, however, that any autopsy was ever held, or that there was any visible 
wound or contusion upon the exterior of the body, except a slight bruise upon the 
head, which was not shown to have had any connection with the injury causing 
death. The learned judge below was of opinion that the admission of defendant 
on the trial that the death was caused by carbon monoxide asphyxiation was 
admission of death from internal injury, and that no proof that such injury was 
revealed by autopsy was necessary to bring the case within the exception to the 
requirement of a visible wound or contusion upon the exterior of the body. In 
this we think there was error. 

[1] It will be noted that the policy does not cover all cases of death from 
external, violent, and accidental means. With the exception of the cases embraced 
in the parenthesis (drowning or internal injuries revealed by autopsy), it covers 
such cases only where there is injury “of which there is a visible contusion or 
wound on the exterior of the body.” This is a not unusual provision in accident 
policies. 1 C. J. 433; Cooley’s Briefs on Insurance (2d Ed.) vol. 6, p. 5316. And 
it is well settled that, under such a provision, the burden rests upon the claimant 
to-prove, not merely that death resulted from external, violent, and accidental 
means, but also that the injury resulting in death was evidenced by such external 
contusion or wound. And, even though death from external, violent, and accidental 
means be shown, recovery will be denied, if there be not proof also as to such 
external contusion or wound. Paist v. Aitna Life Ins. Co. (D. C.) 54 F.(2d) 393, 
affirmed (C. C. A. 3) 60 F.(2d) 476; Mutual Life Ins. Co. v. Schenkat (C. C. A. 
7th) 62 F.(2d) 236; Bahre v. Travelers’ Protective Ass’n of America, 211 Ky. 
a S. W. 467; 1 C. J. 433; Cooley’s Briefs on Insurance (2d Ed.) vol. 6, p. 

[2, 3] Since there was no evidence tending to show that the injury causing 
the death of insured, carbon monoxide asphyxiation, was evidenced by any visible 
contusion or wound on the exterior of the body, it is manifest that plaintiff cannot 
recover on the policy unless she can bring herself within the exception embodied 
in the parenthesis, i. e., unless she can show a case of drowning “or of internal 
injuries revealed by an autopsy.” It is perfectly clear that she has shown neither. 
We can take judicial notice of the fact that carbon monoxide asphyxiation results 
in internal injuries, and that such internal injuries are revealable by autopsy; but 
in the case of this insured they were not “revealed by an autopsy.” This is what 
is required, in language as plain as any of which our English speech is capable, 
to take the case out of the requirement of proof of a visible wound or contusion 
on the exterior of the body. The learned counsel for appellee in their supple- 
mental brief have suggested that the language should be construed to mean “dis- 
puted internal injuries revealed by autopsy”; but it would be necessary to inter- 
polate even more than this and to construe the exception as though it read “inter- 
nal injuries which, if they are disputed, shall be revealed by an autopsy.” To give 
the language either of the suggested interpretations, however, would be to make 
a different contract for the parties in the light of what we think they ought to 
have meant, not to construe the perfectly clear language that they have used. 

[4] It will not do to say that proof of internal injuries revealed by autopsy 
is dispensed with because of the admission on trial that death resulted from 
internal injuries. To do so is simply to read the words “revealed by an autopsy” 
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out of the policy; and we have no power to thus modify contracts which parties 
have made. There is sound reason for the requirement that internal injuries, to 
constitute ground of recovery, shall be revealed by autopsy. In case of injuries of 
which there is a visible wound or contusion on the exterior of the body, or in 
case of drowning, the cause of death is readily apparent; but in case of internal 
injuries it is largely a matter of opinion. As said in the Encyclopedia Brittanica 
(14th Ed.) vol. 2, p. 790: “In the absence of autopsy a diagnosis of the cause of 
death is in large measure an opinion as distinguished from a fact. Even a 
physician of the highest skill often finds in the post mortem room that his diag- 
nosis of the patient’s disease during life needs rectification.” Such a requirement 
is a safeguard against fraud and mistake; and, where the parties have thus 
provided that the policy shall cover accidental death from internal injuries revealed 
only in this particular way, it does not cover death resulting from internal injuries 
not so revealed, no matter how indisputably established. The question is not 
merely one of proof, but of policy coverage; and the coverage is certainly not 
extended by an admission that death resulted from a cause which the policy did 
not cover. 


[5] But it is a condition of recovery under the double indemnity clause, not 
merely that in case of death from internal injuries same shall be revealed by 
autopsy, but also that proof to that effect be received at the home office of the 
company. There is no contention that this condition was complied with; and it is 
well settled that failure to comply with a condition of this character will defeat 
recovery under the policy. One of the latest cases dealing with failure to furnish 
proof required as a condition precedent to liability is Bergholm v. Peoria Life 
Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 231, 76 L. Ed. 416. In that case one of the 
terms of the policy was that disability benefits would be paid, and payment of 
further premium by insured would be waived, if the company were furnished with 
proofs of total and permanent disability. The insured became totally and_per- 
manently disabled, but proofs were not furnished the company. The Supreme 
Court, in affirming a judgment for the company said: “Here the obligation of the 
company does not rest upon the existence of the disability ; but it is the receipt 
by the company of proof of the disability which is definitely made a condition 
precedent to an assumption by it of payment of the premiums becoming due after 
the receipt of such proof. The provision to that effect is wholly free from the 
ambiguity which the court thought existed in the Marshall policy. Compare Brams 
v. New York Life Ins. Co., 299 Pa. 11, 14, 148 A. 855. It is true that where the 
terms of a policy are of doubtful meaning, that construction most favorable to 
the insured will be adopted. Mutual Life Ins. Co. v. Hurni Co., 263 U. S. 167, 
174, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; Stipcich v. Insurance Co., 277 
U. S. 311, 322, 48 S. Ct. 512, 72 L. Ed. 895. This canon of construction is both 
reasonable and just, since the jibe of the policy are chosen by the insurance 
company; but it furnishes no warrant for avoiding hard consequences by import- 
ing into a contract an ambiguity which otherwise would not exist, or, under the 
guise of construction, by forcing from plain words unusual and unnatural mean- 
ings. 

[6] The admission on the trial that insured’s death resulted from a cause 
which could be judicially noticed as an internal injury, not only could not extend 
the coverage of the policy, but could not amount to a waiver of the proof of 
injury required as a condition precedent to recovery. There was admission that the 
death of insured was the result of internal injury, but no admission that this 
internal injury was revealed by autopsy or that proof of death showing death from 
internal injury revealed by autopsy had been furnished the company. An admission 
of a fact on trial could have no greater effect than undisputed proof of such fact; 
and, if undisputed proof of such a fact as loss or cause of death dispenses with 
the necessity of the proof required by the policy as condition precedent to recov- 
ery, the whole unbroken line of decisions holding that such proof is necessary 
must be overruled. For cases holding that compliance with such a condition is a 
condition precedent to recovery, see Bennett v. Cosmopolitan Fire Ins. Co. (C. C. 
A. 5th) 50 F.(2d) 1017; Clements v. Preferred Acc. Ins. Co. (C. C. A. 8th) 41 
F.(2d) 470, 76 A. L. R. 17; St. Louis Architectural Iron Co. v. New Amsterdam 
Casualty Co. (C. C. A. 8th) 40 F.(2d) 344; Harris v. North British, etc., Ins. 
Co. (C. C. A. 5th) 30 F.(2d) 94; Alliance Ins. Co. v. Enders (C. C. A. 9th) 293 
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F. 485. In the Bergholm Case, no question was raised in the decision of the 
Supreme Court as to the showing that insured was totally and permanently dis- 
abled within the provision of the policy while it was in effect: but recovery was 
denied because proof was not furnished as the policy required. . 

[7] The contention that, if the company desired an autopsy, it should have 
demanded one under the provisions of the policy giving it that right, is without 
force. That provision furnished additional protection to the company in the event 
of a dispute as to the cause of death in a case covered by the policy; but it did 
not enlarge the coverage of the policy so as to embrace death from internal 
injuries not revealed by autopsy, nor did it dispense with the proof required as 
a condition precedent to recovery. 

For the reasons stated, we think that verdict should have been directed for 
— _ the judgment appealed from will accordingly be reversed. 

Reversed. 


PRUDENTIAL INS. CO. OF AMERICA vy. MURPHY. No. 5167. 
Circuit Court of Appeals, Seventh Circuit. Jan. 18, 1935. 
74 Federal Reporter (2d) 544. 
1. INSURANCE. 

In suit for disability benefits under life policy, total and permanent disability 
of insured due to leg and side injuries held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from the District Court of the United States for the Western district 
of Wisconsin; Ferdinand A. Geiger, Judge. 

Suit by Walter J. Murphy against the Prudential Insurance Company of Amer- 
ica. From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

John S. Sprowls and Lyman T. Powell, Jr., both of Superior, Wis. (Powell 
& Sprowls, both of Superior, Wis., and Crassweller & Crassweller, of Duluth, 
Minn., of counsel), for appellant. 

Peter B. Cadigan, of Superior, Wis., and Willis E. Donley, of Menomonie, 
Wis., for appellee. 

Before Alschuler, Evans, and Fitzhenry, Circuit Judges. 

ALSCHULER, Circuit Judge. 

The suit was based on the disability clause of a policy of life and disability in- 
surance for $15,000, dated April 2, 1928. The clause provided that in case the as- 
sured, before the age of sixty, became totally and permanently disabled so as to 
render him wholly, continuously, and permanently unable to engage in any occu- 
pation, or to perform any work for any kind of compensation of financial value 
during the remainder of his lifetime, the company would pay to him monthly the 
sum of $10 for each $1,000 of insurance, and would thereafter waive the payment 
of the premiums specified in the policy. The jury rendered a verdict finding that 
appellee became totally and permanently disabled December 16, 1929, and judgment 
accordingly was given for appellee. 

Appellant’s contention is that the great weight of the evidence requires the 
conclusion that appellee did not become totally and permanently disabled as in the 
policy specified, and that the court should have granted the motion for a directed 
verdict for appellant. It is also contended that counsel for appellee, in argument 
to the jury, made improper statements which greatly prejudiced appellant’s case. 

[1] It is the theory of appellee that his alleged total and permanent disability 
dates from, and was caused by, an injury which he sustained in December, 1929, in 
the state of New York, where he then resided, while hauling logs to a sawmill; 
that the load of logs tipped over and upon him, holding him down and bruising 
and cutting his right leg and back and side; that he lay there for some time stun- 
ned and unconscious, until finally released by his brother; that, owing to a sleet 
storm, which broke the telephone wires, it was impossible to get a doctor for sev- 
eral days, and that thereafter the doctor treated him once or twice a week; that 
trom the time of the injury up to the time of the trial he has been disabled so 
that he could do no work; and that he is totally and permanently disabled. 

The record abounds in the sharpest contradictions as to most of the salient 
iacts bearing on the question of his total and permanent disability—often as to 
matters concerning which it would scarcely seem there was room for contradiction. 
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_ Appellee testified that from the time of his injury he was unable to do any of 
his accustomed work in operating a large farm, either in New York, where he con- 
tinued to reside until August, 1930, or in Wisconsin, where he has since resided 
on a farm. In this his brother and several others corroborated him. On behalf of 
appellant, a considerable number of appellee’s neighbors and acquaintances in New 
York testified that he did about the same amount of work after the injury as be- 
fore; and neighbors and acquaintances in Wisconsin testified to his doing very 
considerable work on his farm there. And so also as to his use of crutches and 
cane. He and others testified that after the injury he used crutches most of the 
time, and sometimes a cane; whereas the New York neighbors testified they never 
saw him with crutches and only rarely with a cane, and some Wisconsin neighbors 
testified to very much the same effect. There was testimony tending to show that 
when he supposed representatives of the insurance company were about he would 
get his crutches and would refrain from work. 

It was testified by some that from his boyhood appellee limped and that his 
leg was atrophied. This was denied by appellee and his brother. In his proof of 
loss, in answer to questions, he mentioned that as a boy of seven he had sustained 
an injury to his right foot through a horse stepping on it, but that he had speedily 
and entirely recovered from it. It was testified that appellant’s physician made a 
complete physical examination of him at the time of the application. This physician 
did not testify. There is no contention, however, that the policy was issued upon 
any concealment or misrepresentation of facts by the insured. 

The irreconcilable contradictions extend as well to the medical evidence in 
the case, of which much appears. It appears that in September, 1930, appellee went 
to the Mayo Clini¢ at Rochester, Minn., remaining there about ten days for treat- 
ment. He was there examined and his treatment directed by Dr. Henderson, who 
was there in charge of the section of orthopedic surgery. They also took X-rays 
of him and found his right foot was in an unusual position, turned inward, and 
that there had been damage to the smaller bones of the foot; that there were lime 
deposits in the heel cord and calcification of the vessels in that leg. There was con- 
siderable atrophy of the right leg, which, on examination just before the trial, was 
found to have become markedly smaller; and there appeared to be some injury 
to the spine. Dr. Henderson testified that the condition he observed might be at- 
tributable to an accident such as that which appellee said had happened in 1929; 
that from what he observed of appellee’s condition, and from examination of the 
X-ray photographs, in connection with the history of the case as given by appellee, 
he was convinced that appellee’s disability was total and permanent. Three other 
physicians, likewise of evidently high standing, who had examined appellee and the 
X-ray photographs, gave their opinions that appellee was totally and permanently 
disabled, and from the history of the case that the total and permanent disability 
had existed from December, 1929, when he was injured. Two of these physicians 
testified that their examination of appellee and of the X-ray photographs, apart 
from any history of the case, convinced them that appellee’s condition was one of 
total and permanent disability, and that from the nature of the injuries they con- 
cluded he must have suffered much pain, and would continue so to suffer. 

On behalf of appellant three doctors, of likewise evidently high standing, who 
had examined the X-ray pictures of appellee (two of them having also made 
physical examination of him), testified, in answer to hypothetical questions which 
assume, inter alia, that appellee, since the accident, personally performed a very 
considerable amount of physical labor and generally walked without crutches or 
cane, that in their judgment appellee was not totally or permanently disabled. All 
the witnesses testified in open court. 

We have not undertaken to set out the substance of all the voluminous evi- 
dence in the case, but sufficient to indicate that there was such substantial evidence 
to support the verdict as would have made it improper for the court to have sus- 
tained appellant’s motion for a directed verdict. The countervailing evidence, how- 
ever of itself strong and convincing, cannot serve to neutralize or overcome the 
very material evidence tending to support the verdict. See New York, L. E. & 
W. R. Co. v. Estill, 147 U. S. 591, 13 S. Ct. 444, 37 L. Ed. 292; New York, C. & St. 
L. R. Co. v. Boulden, 63 F.(2d) 917 (C. C. A. 7); Strouse v. Union Indemnity 
Co., 67 F.(2d) 528 (C. C. A. 2). 

[2] Appellant contends that substantial error appears in alleged objectionable 
remarks to the jury in the closing argument of appellee’s counsel. It would be 
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sufficient answer to point out that, as to the more significant instances, the court’s 
ruling was with appellant, and that as to all of them there was no exception to 
the court’s ruling or failing to rule, and there was no request for any further 
ruling than that which was made. One of the objections refers to a statement to 
the effect that the insurance company paints in glowing colors the provisions of 
these policies, but, if anything happens, you find you have not bought protection 
but a lawsuit. As to this the court said: “I think you should confine yourself to 
the issues in the case. Go ahead.” It was then stated that, instead of getting pay, 
appellee found he had to fight the Prudential Insurance Company of America, as 
strong as Gibraltar. Upon objection to this some argument followed between the 
court and counsel on both sides, whereupon the court again ruled, saying, “It is 
not a proper form of argument. I think we ought to confine ourselves to the 
issue”; which ended that feature. Thereafter appellee’s counsel said that his op- 
ponent had stated they had great difficulty in getting neighbors to come to testify 
for appellant, saying: 

“I do not see any great difficulty has been experienced in this particular case 
in getting witnesses here from the State of New York and from Wisconsin on 
the part of defendant. But the plaintiff with his limited resources— 

“Mr. Sprowls: I object to this line of argument.” 

Whereupon appellee’s counsel said: “There is no testimony as to his limited 
resources, so the objection is proper I think.” 

That was all there was to this incident. If appellant desired a ruling by the 
court notwithstanding this concession by opposite counsel, he should have asked 
for it; but there was no request and no exception. Surely no error appears in 
this. Besides, notwithstanding counsel’s concession, there appears an item of evi- 
dence which tended to indicate appellee’s reduced financial status. He testified, 
without objection: “I couldn’t afford to stay there (at the Mayo Clinic) longer, 
and we told Dr. Henderson so.” There is no merit in this assignment of errors. 

Upon the record before us, the judgment must be, and it is, affirmed. 


MOBLEY v. NEW YORK LIFE INS. CO. No. 7469. 
Circuit Court of Appeals, Fifth Circuit. Jan. 16, 1935. 
74 Federal Reporter (2d) 588. 
4, INSURANCE. 


Insured held not entitled to assert insurer’s anticipatory breach of life insur- 
ance policies, providing for total disability benefits, and recover all future benefits 
after receipt of insurer’s letter stating that no further disability payments would 
be made. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

7. INSURANCE. : 3 7 

Insurer, writing insured, notified of discontinuance of total disability payments 
under life insurance policies, that matter was receiving further attention, urging 
him to apply for reinstatement of lapsed policy, notifying him that value thereof 
had been applied to purchase of continued insurance, informing his attorney of 
insurer’s willingness to give insured’s claim for disability benefits further con- 
sideration and tendering him full amount of accrued benefits and costs, held not 
guilty of anticipatory breach of contract, so that insured could not recover more 
than amount tendered. 

-” . . 

(For other cases, see Insurance, Dec. Dig. § 666.) 

_ Appeal from the District Court of the United States for the Southern Dis- 
trict of Mississippi; Edwin R. Holmes, Judge. 

_ Consolidated actions by Roy T. Mobley against the New York Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Sydney C. Mize, of Gulfport, Miss., for appellant. 

William H. Watkins, of Jackson, Miss., for appellee. 

Before Sibley, Hutcheson, and Walker, Circuit Judges. 

Srstey, Circuit Judge. 

_ This appeal complains mainly of the instruction by the court of a verdict for 
the defendant in the trial of consolidated suits brought by Roy T. Mobley against 
the New York Life Insurance Company upon two similar policies of life insur- 
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ance carrying benefits in case of total disability. By the terms of the policies, pre- 
miums necessary to maintain the insurance were due semiannually, but on proof 
of total disability before the age of sixty subsequent premiums were to be waived 
and monthly benefits paid so long as the disability lasted. Proof of continuance of 
the disability might be demanded not oftener, than once a year, and on failure to 
furnish such proof no future disability payments would be made nor further pre- 
miums be waived; but in case of default in payment of premium after total dis- 
ability, the policy might be restored and all benefits paid as if no default had 
occurred, provided that not more than six months after the default due proof 
were made of a continuous total disability since the default that would continue 
for life, or that had continued for three consecutive months. Mobley at the age of 
thirty-three, while his policies were in force, had an operation for appendicitis 
with results that totally disabled him, and he collected disability benefits for two 
years through January, 1933. The insurance company on March 1, 1933, wrote to 
him: “It appears that for some time past you have not been continuously totally 
disabled within the meaning of the disability benefit provision contained in the 
policies. In view of this condition we regret to inform you that no further dis- 
ability payments will be made, and the premiums due on and after Feb. 7th, 1933, 
become payable in conformity with the terms of the contracts.” Mobley in reply 
said he was taking immediate legal steps to secure the benefits under the policies. 
On March 9th the company wrote that the matter was receiving further attention, 
and the same day an attorney employed by Mobley wrote the company demanding 
payment of $28,980 as for a total breach of the insurance contracts and threaten- 
ing suit. On March 17th the company wrote the attorney that its medical examiner 
in January had reported Mobley able to do light work of a remunerative nature, 
and that he could no longer be considered totally disabled within the definition of 
the policies, and that payment of benefits had been discontinued, to which decision 
it would adhere. On April 13th the company wrote Mobley that one of the policies 
had lapsed for nonpayment of premium, and urged him to apply for reinstatement 
to protect his interests. On June 5th it advised him: “Application for reinstate- 
ment after default in premium specified above nct having been made, notice is 
hereby given that pursuant to the terms of the policy the value of the policy has 
been applied to purchase continued insurance” until June 20, 1937. On June 9th the 
company gave notice of the premium falling due July 9th on the other policy. 
On July 8th Mobley’s attorney had written that Mobley did not agree to the 
action stated in the letter of June 5th, and would sue in a few days. In answer 
the company wrote that it was willing to give Mobley’s claim for disability bene- 
fits further consideration, and asked for a statement from his physician as to his 
condition since January, and stated that one of its physicians would also call on 
Mobley to examine him. The examination was made July 24th, and chronic heart 
disease was found. The company claimed that this was its first knowledge of the 
heart trouble. It concluded he was totally disabled and tendered him on August 
9th $910 accrued benefits, and a written waiver of premiums; but on July 24th 
suit on one policy had been filed and a few weeks later suit was filed on the 
other. The company pleaded the forefoing facts and correspondence and continued 
the tender with accrued costs. The suits claim a recovery of damages measured 
by the sum of the disability payments for the life expectancy of Mobley plus the 
amount that would be due at his death, all reduced to present value, upon the 
theory of an anticipatory breach of the contracts. The judge directed that the 
plea of tender be sustained. 


[1-4] Ordinarily, breach of a contract cannot occur until performance is due. 
In case the promisor prevents performance or disables himself to perform, a 
right of action at once accrues. In some classes of contracts, while executory on 
both sides, notably those for personal services and for the purchase or manufac- 
ture of goods, or for marriage, a total repudiation of the contract by one party 
before the time for performance may at the option of the other be treated as a 
present breach, excusing him from performance on his part and enabling him to 
sue the repudiator at once for all resulting damages; or he may decline to treat 
it as a breach and elect to keep the ‘contract in force, tendering performance on 
his part at the time fixed by the contract and demanding performance of 7 
repudiator. Hochster v. De la Tour, 2 El. & Bl. 678; Pierce v. Tennessee Coal, 
& R. Co., 173 U. S. 1, 19 S. Ct. 335, 43 LL. Ed. 591; Roehm v. Horst, 178 U. S. L 
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20 S. Ct. 780, 44 L. Ed. 953. This doctrine of an anticipatory breach does not 
apply to commercial paper or in general to simple promises to pay money due on 
at executed consideration. It is said in Kelly v. Security Mutual Life Ins. Co., 
186 N. Y. 16, 78 N. E. 584, 9 Ann. Cas. 661, approved in Killian v. Metropolitan 
Life Ins. Co., 251 N. Y. 44, 166 N. E. 798, 64 A. L. R. 956, to be confined to con- 
tracts to marry, for service, and for goods to be manufactured or delivered, and 
to have no application to insurance policies. But in Lovell v. St. Louis Life Ins. 
Co., 111 U. S. 264, 4 S. Ct. 390, 28 L. Ed. 423, the doctrine was applied to a 
repudiation by the insurer of an unmatured life insurance contract, but the recov- 
ery was measured not by the present worth of the face of the policy but by the 
amount of premiums paid less the value of the insurance already enjoyed, now 
generally called the reserve value of the policy. In Federal Life Ins. Co. v. Rascoe 
(C. C. A.) 12 F.(2d) 693, the doctrine was applied by a divided court to render 
collectible at once both past and future disability payments as here contended for, 
and Mobley relies strongly on that case. It has been more conspicuously dis- 
tinguished and disapproved than followed. In federal courts see Kithcart v. 
Metropolitan Life Ins. Co. (D. C.) 1 F. Supp. 719; Wyll v. Pacific Mutual Life 
Ins. Co. (D. C.) 3 F. Supp. 483; Menssen v. Travelers’ Ins. Co. (D. C) 5 F. 
Supp. 114; Ginsburg v. Pacific Mutual Life Ins. Co. (D. C.) 5 F. Supp. 296; 
Hines v. Fed. Mutual Life Ins. Co. (D. C.) 6 F. Supp. 692. It seems opposed in 
principle to the decision in the Eighth Circuit in Moore vy. Security Trust & Life 
Ins. Co. (C. C. A.) 168 F. 496, where in effect it is held that while an executory 
contract of life insurance is capable of anticipatory breach, no contract to pay 
money is capable of it after it has become executed on the part of the promisee. 
In the state of Tennessee, where Rascoe’s policy was made and to be performed, 
the Supreme Court three years later held that, on a wrongful suspension of a 
certificate holder, only his annuity benefits in default, and not future installments, 
could be recovered. Atkinson v. R. R. Employees Mutual Relief Society, 160 Tenn 
158, 22 S.W.(2d) 631. In Mississippi, under the laws of which state the present 
policy was issued, Rascoe’s Case has been expressly disapproved. Atlantic Life Ins. 
Co. v. Serio (Miss.) 157 So. 474. That only accrued disability installments could 
be recovered had been previously held in Metropolitan Life Ins. Co. v. Lambert, 
157 Miss. 759, 128 So. 750. Similar holdings on installment insurance benefits have 
been made in other states, as Woods v. Provident Life & Accident Ins. Co., 240 
Ky. 398, 42 S.W.(2d) 499, and Howard v. Benefit Association of Railway Em- 
ployees, 239 Ky. 465, 39 S.W.(2d) 657, 81 A. L. R. 375, in Kentucky. In Garbush 
v. Order of United Commercial Travelers, 178 Minn. 535, 228 N. W. 148, the 
Supreme Court of Minnesota refused to follow Rascoe’s Case. The Court of 
Appeals of Missouri in Puckett v. National Annuity Association, 134 Mo. App. 
501, 114 S. W. 1039, held that only benefits past due could be recovered, and, dis- 
approving the Rascoe Case, recently held the same way in Allen v. National Life 
& Accident Ins. Co., 67 S.W.(2d) 534, and Chipley v. National Life & Accident 
Ins. Co., 67 S.W.(2d) 992. The courts of Texas also refuse recovery for install- 
ments of insurance not due. New York Life Ins. Co. v. English, 96 Tex. 268, 72 
S. W. 58; State Life Ins. Co. v. Atkins (Tex. Civ. App.) 9 S.W.(2d) 290. 
Although there is good reason for applying the principle of anticipatory breach 
to a repudiation of an unmatured policy by the insurer, yet where there is a 
total or partial maturity of its benefits the insured by a simple suit for what is 
presently owing can readily establish the status of his contract. If he were allowed 
a present recovery for all future benefits, the calculations on which insurance busi- 
ness is done would be upset, and the purposes for which the benefits were made 
payable only installments would often be defeated. On a war risk insurance con- 
tract for example, it has never been supposed that the insured by winning a con- 
test touching his rights, even when they were totally denied, could recover the 
present value of future installments contrary to the very terms of the insurance. 
Compare United States v. Worley, Adm’x, 281 U. S. 339, 50 S. Ct. 291, 74 L. Ed. 
887. Anticipatory breach cannot with this effect be asserted in the present case. 


[5-7] And for another reason there could here be no recovery. In order to 
constitute an anticipatory breach of the entire contract there must be a clear and 
unequivocal repudiation by the promisor of all that remains to be performed, a 
refusal to be further bound by the contract. Dingley v. Oler, 117 U. S. 496, 6 
S. Ct. 850, 29 L. Ed. 984; Roehm v. Horst, 178 U. S. 1, 20 S. Ct. 780, 44 L. Ed. 
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953; Kimel v. Missouri State Life Ins. Co. (C. C. A.) 71 F.(2d) 921, and cases 
cited. A reading of the correspondence above set out discloses that at no time did 
the insurance company renounce or repudiate its policies, but founded everything 
it did upon the terms of them. Even its declaration of lapse and invitation to 
reinstatement were no repudiation, but in pursuance of their express provisions, 
All that happened was that the company misjudged its obligations. Such an error 
made in good faith, whether founded in mistake of law or fact, is not repudiation, 
and does not end a continuing contract, but calls only for its enforcement accord- 
ing to its terms. Mutual Life Ins. Co. v. Marsh, 186 Ark. 861, 56 S.W.(2d) 433; 
Massachusetts Protective Ass’n v. Jurney, 188 Ark. 821, 68 S.W.(2d) 455. In this 
case the company acknowledged its error and tendered full compensation, together 
with costs. The insured had no right to anything more. 

Judgment affirmed. 

MUTUAL BENEFIT LIFE INS. CO. v. CARTER. 5 Div. 182. 
Supreme Court of Alabama. Jan. 24, 1935 
Rehearing Denied Feb. 21, 1935. 
159 Southern Reporter 217. 
INSURANCE. 

Where, on insured’s default in premiums under life policy and his failure to 
take cash surrender value or paid-up policy, indebtedness due under loan on policy 
was automatically satisfied out of reserve and insurance was automatically ex- 
tended as provided in nonforfeiture provision, but insured died after expiration of 
extended insurance, insurer held not liable, notwithstanding insurer’s alleged non- 
compliance with provision for thirty days’ notice under loan clause, since provision 
became inoperative when indebtedness was automatically discharged. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Appeal from Circuit Court, Chilton County; F. Loyd Tate, Judge. 

Action on a policy of life insurance by Pearlie E. Carter against the Mutual 
Benefit Life Insurance Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Lawrence F. Gerald, of Clanton, and Martin, Turner & McWhorter and J. C. 
Blakey, all of Birmingham, for appellant. 

G. C. Walker, of Clanton, and Huddleston, Glover & Jones, of Wetumpka, 
for appellee. 

AnperSON, Chief Justice. 


Under the nonforfeiture provisions of the policy—‘‘within one month from de- 
fault in premium payments”—the insured had the right of election to surrender 
the policy and receive its cash surrender value or a paid-up policy payable at his 
death: but in default of such election, the policy provides: “* * * The insurance 
will be automatically extended from date of default in premium payments for a 
sum equal to the amount of the policy and existing dividend additions, if any, less 
any indebtedness to the company hereon. The cash surrender value will be equal 
to the entire reserve, less any indebtedness, on this policy. * * * The amount of 
the paid-up policy, or the term of the extended insurance, will be such as the 
amount of the cash surrender value will purchase at net single premium rates. 
The paid-up policy or the extended insurance will participate in surplus and will 
be entitled to cash surrender values equal to the reserve thereon at the time of 
surrender, less any indebtedness to the company thereon. Except as provided in 
this policy any default in premium payments will immediately render the policy 
null and void. * * * All calculations of reserves and net single premiums will be 
on the basis of the American Experience Mortality with interest at the rate of 
three per centum yearly, and according to the attained age of the insured.” 

The evidence shows that the insured defaulted in the payment of the premium 
due April 3, 1931, after he had procured a loan cn the policy; that the insured did 
not surrender the policy and elect to accept its cash surrender value or a paid-up 
policy, and, in consequence, the indebtedness due on the policy was satished out 
of the reserve, and the insurance extended, as provided in the nonforfeiture pro- 
visions, to February 24, 1932, and the insured died on February 3, 1933, after the 
expiration of the extended insurance. 

The loan on the policy—the indebtedness against it—being automatically dis- 
charged, the provision of the policy for thirty days’ notice under the loan clause 
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became inoperative, and the case is governed by the decision, Penn. Mut. Life Ins. 
Co. v. Fiquett (Ala. Sup.) 155 So. 702, wherein the case of Protective Life Ins. 
Co. v. Thomas, 223 Ala. 106, 134 So. 488, was differentiated from the case in hand, 
as well as the present case. 

The defendant was due the general charge and the trial court erred in re- 
fusing same as well as giving the general charge for the plaintiff. 

The judgment of the circuit court is reversed and the cause is remanded. 

Reversed and remanded. 
Gardner, Bouldin, and Foster, JJ., concur. 

















BURCHFIELD v. TNA LIFE INS. CO. 6 Div. 
Supreme Court of Alabama. Jan. 17, 1935. 
Rehearing Denied Feb. 21, 1935. 

159 Southern Reporter 235. 


671. 








1. INSURANCE. 

Where disability clause of group life policy provided that due proof during 
continuance of policy should be made of any total and permanent disability oc- 
curring before insured became 60 years old, and that loss of both eyes and 
similar afflictions should be deemed total and permanent disability if proof of 
such loss should be furnished insurer before insured became 60 years old, it was 
not essential that proof of total and permanent disability other than that re- 


sulting from loss of both eyes or such afflictions should be made before insured 
became 60 years old. 







(For other cases, see Insurance, Dec. Dig. § 539[1].) 
3. INSURANCE. g ; , 
Under terms of group life policy, making of due proof of total and permanent 


disability during continuance of policy and surrender thereof held condition pre- 


cedent to insurer’s duty to waive future premiums or to pay insured the sum then 
insured. 








(For other cases, see Insurance, Dec. Dig 
4. INSURANCE. 


Where making of due proof of total and permanent disability during con- 
tinuance of group life policy and surrender of policy were condition precedent to 
insurer’s duty to waive future premiums or to pay insured sum then insured, 
failure to make such proof was not excused by reason of insured’s mental and 
physical condition amounting to total and permanent disability and occurring be- 
fore lapse of the policy. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

5. INSURANCE. 

Where letter, denying liability under disability clause of group life policy on 
ground that due proof of loss had not been furnished during continuance of policy, 
reserved right to use any other defense to which insurer might be entitled, there 
was no waiver of other defenses. 

(For other cases, see Insurance, Dec. Dig. § 396[1].) 


Appeal from Circuit Court, Tuscaloosa County; Henry B. Foster, Judge. 
Action to recover disability benefits under a policy ‘of insurance by Joseph 
Burchfield against the AZtna Life Insurance Company. Judgment for defendant, 
a plaintiff having died, Alta Lee Burchfield, as executrix of the estate of Jo- 
seph P. Burchfield, deceased, appeals. 

Affirmed. 

Defendant’s pleas assert that the policy in suit lapsed for nonpayment of 
premiums September 21, 1932, and that notice of insured’s disability was not given 
until July 22, 1933. 

Replication 1 avers that in March, 1930, insured became totally and permanently 
disabled, ‘since which time both his physical and mental condition have been such 
that he has not been able to attend to personal business affairs; that he has been 
afflicted with a stroke of paralysis which affected his speech and he could not talk 
for a long time; that by reason of his condition the provisions in the policy with 
reference to his rights in event of disability and in reference to filing notice passed 
out of his mind; that members of his household were not actually aware of such 
provisions until one of them by chance read the policy on July 22,1933, and in- 


» § 935.) 
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formed insured of such provisions, whereupon he promptly mailed notice to de- 
fendant. Wherefore, it is averred, insured has given notice to defendant of his 
total and permanent disability within the time required by law. 

The substance of replication 2 is that by reason of his physical and mental 
sncapacity insured was unable to comply with the provision of the policy as to 
notice. 

Replication 3 avers that under the terms of the policy defendant waived fur- 
ther payment of premiums upon insured becoming totally and permanently dis- 
abled while the policy was in force, and that insured did in March, 1930, become 
totally and permanently disabled and thereafter no premiums were required of 
him; hence the policy had not lapsed, but was in force at the time insured gave 
notice of his disability to defendant. 

Replication 4 avers that insured on July 22, 1933, notified defendant by letter 
of his disability, and that defendant on August 15, 1933, acknowledged receipt 
thereof by writing the following letter, addressed to insured and signed by the 
claim examiner of defendant: 

“We wish to acknowledge receipt of your recent letter stating that you wish 
to present claim for total and permanent disability benefits, under wholesale policy 
4090—certificate number one. 

“Our records indicate that there has been no insurance in force under the 
above numbered policy since August, 1932, at which time the policy lapsed for 
non payment of premium. 

“The terms of the total and permanent disability clause incorporated in the 
above numbered policy require that proof of total and permanent disability be 
submitted during the continuance of the policy. Your letter of notification was 
received at this office on July 28, 1933 and was the first notice that we had re- 
ceived of any claim. 

“In view of the fact that proof of permanent and total disability was not sub- 
mitted during the continuance of the insurance as required by the policy we are 
unable to approve the claim for any payment. In addition we reserve the right 
to use any other defense to which we may be entitled.” 

It is averred that defendant by this letter denied liability on the ground of 
failure of insured to give the required notice, and thereby waived all other de- 
fenses to insured’s claim. 

Tom B. Ward and J. M. Ward, both of Tuscaloosa, for appellant. 

London, Yancey, Smith & Windham and Geo. W. Yancey, all of Birmingham, 
for appellee. 

KNIGHT, Justice. 

Joseph P. Burchfield filed this suit in the circuit court against the A&tna Life 
Insurance Company, to recover the sum of $2,500, the amount claimed to be due 
him under a certain group policy of insurance, a certificate thereunder having been 
issued to him as one of the insured under the policy, while the master policy was 
delivered to the partnership of Burchfield Brothers. 

After the trial of the cause, and judgment rendered therein in favor of the 
defendant, the A2tna Life Insurance Company, Mr. Burchfield died, and Alta Lee 
Burchfield was duly appointed as executrix of his last will and testament. The 
appeal in the case is taken by the executrix. 

The policy contract sued on is what is commonly called a “Term Policy,” and 
provides for disability benefits to be paid to the insured in case of total and per- 
manent disability upon certain conditions, and also provides for the waiver by the 
company of further payment of premium for the insurance upon conditions set 
out in the policy. 

Both the life or major policy and the certificate contained a health and acci- 
dent provision, as follows: 

“If total disability of the insured begin after the date of this policy and be- 
fore age sixty, and if due proof be furnished the company after such disability has 
existed for a period of six months and if such disability presumably will during 
lifetime prevent the insured from pursuing any occupation for wages or profit, or 
if the insured shall suffer the entire and irrecoverable loss of the sight of both 
eyes or of the use of both hands or both feet or of the use of one hand and one 
foot, and if proof of such loss be furnished to the company before the insured 
attains the age of sixty years, the insured shall be deemed to be totally and per- 
manently disabled within the meaning of this policy. 
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“Upon surrender of this policy and upon receipt at the home office of the 
company, during the continuance of this policy, of due proof of such total and 
permanent disability, the company will waive further payment of premium for the 
insurance and will pay to the insured, in lieu of all other benefits, the sum then 
insured.” 

So far as this case is concerned, the following portion of the above provision 
may be disregarded, as no such claim is presented by this suit: “or if the insured 
shall suffer the entire and irrecoverable loss of the sight of both eyes or of the 
use of both hands or both feet or of the use of one hand and one foot, and if 
proof of such loss be furnished to the company before the insured attains the 
age of sixty years.” 

[1, 2] It will, therefore, be seen that the only provision of the policy which re- 
quired proof of disability should be given the company before the insured attained 
the age of sixty years, relates solely to disability resulting from the loss of sight 
of both eyes, or of the use of both hands, or both feet, or of the use of one 
hand and one foot. Those pleas of the defendant—pleas 6 and 7—which attempted 
to plead this provision of the policy which required the furnishing of proof of 
such disability before the insured attained the age of sixty years tendered an im- 
material issue, and the plaintiff's demurrer addressed to these pleas should have 
been sustained. However, in the view we take of the case, this ruling involved no 
injury to appellant, and we will not reverse the case on account of this erroneous, 
but not injurious, ruling of the court. S. C. Rule 45. 

The defendant also filed, in addition to the general issue, a number of other 
special pleas, bringing forward in defense of the action the provision of the con- 
tract, which required that due proof of the insured’s total and permanent dis- 
ability should be given during the continuation of the policy, and averred in sub- 
stance, in each of the pleas, that this provision of the policy had not been com- 
plied with, in that no proof of disability was furnished the defendant until after 
the policy had lapsed for nonpayment of premiums. 


The plaintiff filed thirty-four grounds of demurrer to these pleas. One of 
the plaintiff’s contentions is that the provision relating to the furnishing of proof 
of disability was a condition subsequent, which could properly be raised only by 
plea in abatement, and consequently compliance with said provision was not a con- 
dition precedent to plaintiff’s right to the benefits, but served only to defer action 
to recover the same until the required proof was given. Such would be the case 
if the giving of such proof was in fact a condition subsequent and not precedent. 
Westchester Fire Ins. Co. v. Green, 223 Ala. 121, 134 So. 881; National Surety 
Co. v. Julian, 227 Ala. 472, 150 So. 474. 

The first paragraph of the certificate sued on is composed of two independent 
clauses. The first deals with disability in general, of a total and permanent char- 
acter. The second clause deals with disability resulting from certain designated 
infirmities, suffered before the insured attained the age of sixty years. Each 


clause is independent of the other, and in no true or just sense do they constitute 
constituent elements of an indivisible whole. 


In the first clause, there is this provision: “and if due proof be furnished the 
company after such disability has existed for a period of six months * * *” While 
in the second clause, the provision as to notice reads: “And if proof of such loss 
be furnished to the company before the insured attains the age of sixty years.” 
These two clauses simply define the disability, and fix the status of the insured as 
being totally and permanently disabled within the meaning of the policy contract. 
Standing alone, they do not undertake to obligate the insurer to either waive 
further payment of premiums for the insurance, nor do they obligate the insurer 
to pay the insured anything. If the contract had stopped at the end of this first 
paragraph, the plaintiff, under neither of the clauses, would have any claim to 
the $2,500 sued for in this action. There would simply be no liability on the de- 
fendant under the policy, except the obligation to pay the named beneficiary the 
face of the policy upon the death of the insured. 


It is in the second paragraph of the certificate that the insurer agrees to waive 
premiums, and to pay, in lieu of all other benefits, the sum then insured. This sec- 
ond paragraph must, perforce, be read into each of the disjunctive clauses of the 
first paragraph, or they become meaningless. ; 
Deleting the provision as to specific disability set forth in the second clause of 
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the first paragraph of the certificate, as it is not involved in this suit, the pro- 
vision as to payment of disability benefits will read: 

“If total disability of the insured begin after the date of this policy and be- 
fore age sixty, and if due proof be furnished the company after such disability has 
existed for a period of six months and if such disability presumably will during 
lifetime prevent the insured from pursuing any occupation for wages or profit, or 
if the insured shall suffer the entire and irrecoverable loss of the sight of both 
eyes or of the use of both hands or both feet or of the use of one hand and one 
foot, and if proof of such loss be furnished to the company before the insured 
attains the age of sixty years, the insured shall be deemed to be totally and per- 
manently disabled within the meaning of this policy. 

“Upon surrender of this policy and upon receipt at the Home-Office of the 
Company, during the continuance of this policy, of due proof of such total and 
permanent disability, the Company will waive further payment of premium for 
the insurance and will pay to the insured, in lieu of all other benefits, the sum 
then insured.” ‘ 

[3] It is apparent, therefore, that the obligation to waive further payment of 
premiums and to pay the insurance money is dependent upon the performance of 
a condition precedent, namely, the surrender of the policy and the receipt at the 
home office of the company, during the continuance of the policy, meaning while 
the policy is then in force, of due proof of such total and permanent disability. 

That this is the correct interpretation of the contract is further emphasized 
and made more apparent by the employment of the four last words of the quoted 
provision, namely, “the sum then insured.” 

If this interpretation is not right, we fail to see just what is the office of 
the second paragraph of the contract. It cannot be said that this second paragraph 
applies simply to the second alternative clause of the quoted provision, and not 
to the first clause. Each of the two clauses provided for the furnishing of proof 
of the disability. Had the last clause omitted all reference to furnishing of proof 
of the disability, there might be some plausibility for an argument that the last 
paragraph of the provision was intended to apply solely to the provision covering 
disability arising from certain designated infirmities. 

It cannot be argued that the pronominal adjective “such,” appearing in the 
second paragraph of the certificate immediately preceding the word “disability,” 
refers to and qualifies the disability provided against in the second clause of the 
first paragraph of the certificate and not to the disability provided against generally. 

As we construe the provisions for the waiver of premiums, and the payment 
of the benefits claimed, there is no uncertainty or ambiguity in the contract, and 
this case, in our opinion, falls within the influence of, and is controlled by, our 
decisions in the cases of New England Mutual Life Ins. Co. v. Reynolds, 217 Ala. 
307, 116 So. 151, 59 A. L. R. 1075; McGifford v. Protective Life Ins. Co., 227 Ala. 
588, 151 So. 349; Equitable Life Assur. Soc. v. Dorriety (Ala. Sup.) 157 So. 59; 
and our recent case of Annie Mae McCutchen v. All States Life Ins. Co., 158 So. 
729. 

We therefore hold that each of defendant’s pleas 3, 4, and 8 presented a full 
defense to the acticn, and the court properly overruled plaintiff’s demurrer thereto. 

[4] Plaintiff’s replications 1, 2, and 3 presented no sufficient matters in answer 
to, or in avoidance of, the matters set up in defendant’s said pleas. New England 
Mutual Life Ins. Co. v. Reynolds, supra; Annie Mae McCutchen vy. All States 
Life Ins. Co., supra. 

[5] Plaintiff's fourth replication was likewise subject to defendant’s demur- 
rer. There is nothing in the letter of the defendant brought forward in plaintiff’s 
fourth replication upon which to base the asserted waiver. 

The cause‘was tried by the court without a jury, on an agreed statement of 
facts, which fully sustained each of the defendant’s pleas, which we have held to be 
sufficient. Therefore, the error of the court in overruling plaintiff's demurrer to 
pleas 6 and 7 was without injury, and does not require a reversal of the judgment. 

It appears from the evidence, but not from the pleadings, that the policy of 
insurance issued by the defendant in this case is what is termed a “group policy”; 
and one of the provisions is that the insurance provided for therein terminates 
whenever the insured ceases to be ‘in the service of the employer, but with the 
right in insured to have the company jisstte, without evidence of insurability, a 
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policy of life insurance in any one of the forms customarily issued by the company, 
except term insurance, in an amount not in excess of his insurance under his then 
policy, upon payment of proper premium. 

Cases may and often do arise, no doubt, when the immediate result of total 
disability will bring about an immediate termination of the insurance. The cover- 
age of such policies, in this respect, is often, therefore, exceedingly narrow, and 
no doubt many holders may actually be misled into believing they have more pro- 
tection than they really have. It is not, however, the function of this court to write 
contracts for parties. It only remains to be said that the plaintiff, under the facts 
and law of this case, was not entitled to a new trial, and the trial court properly 
overruled plaintiff's motion therefor. 

Finding no errors in the record, the judgment of the lower court is affirmed. 

Affirmed. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


NEW YORK LIFE INS. CO. v. MOOSE. No. 4—3648. 
Supreme Court of Arkansas. Jan. 14, 1935. 
Rehearing Denied Feb. 18, 1935. 

78 Southwestern Reporter (2d) 64. 

1. INSURANCE. 

Where life policy provided for purchase of temporary insurance with net cash 
value in hands of insurer after default upon expiration of insured’s option to 
take cash surrender value of policy or participating paid-up insurance, insured had 
no right to have net cash value applied to semiannual premium which insured did 
not pay. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

2. INSURANCE. 

Generally failure to give notice or to make proof within specified time in 
accordance with terms of policy does not forfeit right to recover unless policy in 
express terms or by necessary implication makes notice or proof condition pre- 
cedent to recovery. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

3. INSURANCE. 

Provision in life policy for disability benefits in event of default after dis- 
ability provided due proof was made not later than six months after default made 
proof within six months after default condition precedent to recovery of benefits 
for disability accruing prior to default, so that insured who defaulted January 2, 
1932, and gave notice February 5, 1933, of disability occurring before default could 
not recover disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 


Johnson, C. J., and Humphreys and Mehaffy, JJ., dissenting. 

Appeal from Circuit Court, Conway County; A. B. Priddy, Judge. 

Suit by Melbourne Moose against the New York Life Insurance Company. 
From a judgment for the plaintiff, defendant appeals. 

Reversed. 


Strait & Strait, of Morrilton, and Rose, Hemingway, Cantrell & Loughborough, 
of Little Rock, for appellant. 

Dean, Moore & Brazil, of Morrilton, for appellee. 

McHaney, Justice. 


Appellee sued appellant to recover total and permanent disability benefits 
under the terms of such provisions in a policy of life insurance held by him and 
issued by appellant. The policy was for $5,000 and was dated April 5, 1928. Pre- 
miums of $130.55 were payable annually on January 2, each year, with 30 days of 
grace. The premium due January 2, 1932, was not paid when due, nor within the 
days of grace, and the policy lapsed for nonpayment of this premium as of said 
date. On said date the policy had a cash value of $150, to which was added a cash 
dividend of $29.60 and dividends on deposit with appellant in the sum of $33.84, 
or a total cash value of $213.44. Appellee was indebted to appellant on a premium 
note for $130.55 and $7.19 interest thereon, or a total of $137.74, which, deducted 
from the total cash value as above, left a net cash value of $75.70. The policy 
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provided that in event of default in payment of premium after three full years 
premiums have been paid for the following privileges or benefits: 

(A) Temporary insurance for the face of the policy “shall, upon expiry of 
the period of grace, be continued automatically as temporary insurance as from 
the date of default for such term as the cash surrender value less any indebted- 
ness hereon will purchase as a net single premium at the attained age of the 
insured, according to the American Table of Mortality and interest at 3 per cent. 
This Temporary Insurance will be without participation in surplus.” 

(B) If, within three months after such default but not later, the insured 
desired to do so, he could surrender the policy and, instead of temporary insur- 
ance, have his policy indorsed for participating paid-up insurance in such amount 
as the net cash surrender value would purchase at his age at default based on the 
same tables and interest rate. 

(C) If the insured does not want option (B) as next above set out he may 
——* the policy for its net cash surrender value within three months, but not 
ater. 

Appellee having failed to exercise either option (B) or (C) within three 
months, the automatic provisions of clause (A), the temporary insurance clause, 
continued in effect, and on May 2, 1932, appellant wrote appellee the following 
letter: 

“The above numbered policy lapsed for the nonpayment of the premium and 
interest due January 2, 1932. Pursuant to the terms of your contract with the 
company, the amount of your indebtedness to the company has been satisfied by 
deducting it from the sum which would otherwise be available for the purchase 
of insurance in the event of the nonpayment of premium or interest when due, 
and the balance of said sum has been used to purchase, and has purchased, paid-up 
insurance for $4,926, for the term of one year and 322 days after the 2nd day 
of January, 1932, and your written agreement evidencing said indebtedness has 
been canceled. 

“If you wish any other evidence of said Paid-Up Term Insurance than this 
letter the Company will, upon receipt of the policy at its Home Office, indorse 
said Paid-Up Term Insurance upon the policy and return the policy to you; also, 
if you wish, the Company will forward to you said written agreement evidencing 
your said indebtedness to the Company, which has been canceled as aforesaid.” 

Appellee received this letter in due course, but made no reply to it, and did 
nothing further in regard to same. About February 5, 1933, the agent who took 
the application for the policy, but who severed his connection with appellant in 
September, 1929, wrote appellant a letter advising it that appellee had been 
afflicted with tuberculosis since May, 1931, but had made no disability claim under 
his policy. He asked that the company do anything for him that was possible, and 
that appellee told him he had let his policy lapse and took extended insurance. To 
this letter appellant replied denying any liability on the claim because not filed 
within six months after default in payment of premium due January 2, 1932. On 
November 1, 1933, appellee wrote appellant requesting blank forms to make proot 
of total disability, to which appellant replied declining to consider favorably the 
claim and declining to send blanks. 

Thereafter appellee filed this action to recover the accrued total disability 
benefits at the rate of $50 per month. Trial resulted in an instructed verdict for 
appellee, and the case is here on appeal. 

The disability provisions of the policy are: 

“Upon receipt at the Company’s Home Office, before default in payment of 
premium, of due proof that the insured is totally disabled as above defined, and 
will be continuously so totally disabled for life, or if the proof submitted is not 
conclusive as to the permanency of such disability, but establishes that the insured 
is, and for a period of not less than three consecutive months immediately pre- 
ceding receipt of proof has been, totally disabled as above defined, the following 
benefits will be granted: 

“(A) Waiver of Premium—The Company will waive the payment of any 
premium falling due during the period of continuous total disability, the premium 
waived to be the annual, semi-annual or quarterly premium according to the mode 
of payment in effect when disability occurred. 

“(B) Income Payments.——The Company will pay to the Insured the monthly 
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income stated on the first page hereof ($10 per $1,000 of the face of this policy) 
fer each completed month from the commencement of and during the period of 
continuous total disability. If disability results from insanity, payment will be 
made to the beneficiary in lieu of the Insured. ; 

“In event of default in payment of premium after the Insured has become 
totally disabled as above defined, the policy will be restored and the benefits shall 
be the same as if said default had not occurred, provided due proof that the 
Insured is and has been continuously from date of default so totally disabled and 
that such disability will continue for life or has continued for a period of not 
less than three consecutive months, is received by the company not later than six 
months after said default.” * * * 

“Disability Benefits shall not apply if the disability of the Insured shall result 
from self-inflicted injury or from military or naval service in time of war, or 
from engaging as a passenger or otherwise in aviation or aeronautics: nor shall 
these benefits apply to the Temporary Insurance or to the Paid-Up Insurance 
provided herein under ‘Surrender Values’, or to any dividend additions provided 
under ‘Participation in surplus-Dividends.’ ” 5 

[1] The complaint alleged that appellee became disabled by reason of tuber- 
culosis on or about June 1, 1932, and has been continuously disabled since said 
date. Disability, according to the complaint, occurred after default in the payment 
of the premium due January 2, 1932. There is no provision in the policy covering 
disability occurring after default. The policy provides for disability insurance in 
two situations or on two conditions: First, the receipt of proof of disability at the 
home office of appellant before default in the payment of premium; and, second, 
the receipt of proof within six months after default of a disability which occurred 
before default. In the first case, premiums are thereafter waived during disability 
as defined in the policy and income payments of $10 per month per $1,000 of insur- 
ance are payable. In the second case, “the policy will be restored and the benefits 
shall be the same as if said default had not occurred.” But proof must be made 
within six months after default that insured is and has been continuously from 
date of default so totally disabled, etc. Appellant therefore contends that the judg- 
ment should be reversed because appellee has not brought himself within either 
condition because he made no proof of disability before January 2, 1932, the date 
of default; and because he made no proof of disability occurring before January 
2, 1932, within six months from that date. But appellee insists that appellant should 
have applied the net cash value of the policy on January 2, 1932, $75.70, to the 
payment of a semiannual premium, so that there would not have been a default 
until six months later, and that, had it done so, the notice given on February 5 
would have been timely. A sufficient answer to this contention is that the policy 
very definitely provides a different application of said sum as hereinbefore stated 
with two options on the part of appellee regarding same. Appellant complied 
strictly with said automatic provision (A) for temporary insurance. In this respect 
the case is ruled by the recent case of Life & Casualty Ins. Co. of Tenn. v. 
Goodwin (Ark.) 76 S.W.(2d) 93, 96. The contract having expressly provided for 
the disposition of the net cash value in the hands of appellant after default, “we 
have no authority to change it, nor have we the right to refuse to enforce it,” 
as we said in the case last cited. Therefore appellant had no right to apply it 
other than as provided in the policy. Cases relied upon by appellee are not in 
point. 

2, 3] It is finally insisted by appellee that there is some substantial proof 
that he became totally and permanently disabled in 1931, before default in pre- 
mium payment, and that the matter of giving notice and making proof of dis- 
ability became unimportant, as it was a condition subsequent. Although the com- 
plaint alleged total disability beginning June 1, 1932, after default, Dr. Williams 
testified, over appellant’s objections and exceptions, that in his opinion appellee 
became totally disabled in May, 1931, although he continued to carry on there- 
after. Appellee says himself he was not totally disabled until about June 1, 1932. 
Assuming, however, that there was sufficient evidence to go to the jury as to 
whether total disability occurred prior to default, we are of the opinion that the 
benefits were granted solely upon the condition that the proofs of total and per- 
manent disability before default be furnished within six months after default. In 
other words, the disability must commence before default in premium payment, 





24 The Insurance Law Journal, Vol. 85 [July, 1935 


and the benefits will then be granted “provided due proof * * * is received 
by the company not later than six months after said default.” This proviso simply 
states the conditions under which disability benefits will be granted. It necessarily 
excludes all others. If the disability occurs before default and proof thereof is 
made within six months thereafter, the disability is covered; otherwise it is not. 
The general rule is that the failure to give notice or to make proof within a 
specified time in accordance with the terms of the policy does not operate as a 
forfeiture of the right to recover, unless the policy in express terms or by neces- 
sary implication makes same a condition precedent to recovery. Hope Spoke Co. 
v. Maryland Casualty Co., 102 Ark. 1, 143 S. W. 85, 38 L. R. A. (N. S.) 62, 
Ann. Cas. 1914A, 268. Here the requirement is condition precedent in express 
terms, as it is the condition on which the benefits are granted. See, also, New 
York Life Ins. Co. v. Farrell, 187 Ark. 984, 63 S.W.(2d) 520; New York Life 
Ins. Co. v. Jackson, 188 Ark. 292, 65 S.W.(2d) 904. In the latter case we held, to 
quote the syllabus: “Under the terms of a policy of life insurance, it was the 
proof of disability and not the fact thereof that swas essential for recovery of 
disability benefits under a policy of life insurance.’ 

Not having made the proof within the time required by the policy, assuming 
that there was a question for the jury as to disability before default, the court 
erred in directing a verdict for appellee. Judgment reversed. 

Johnson, C. J., and Humphreys and Mehaffy, JJ., dissent. 


DAUGHERTY v. GENERAL AMERICAN LIFE INS. CO. No. 4—3655. 
Supreme Court of Arkansas. Feb. 4, 1935. 

78 Southwestern Reporter (2d) 805. 

1. INSURANCE. 

Under life policy providing that indebtedness to insurer should be deducted 
from cash surrender value available thereunder, loan by insurer to insured held 
deductible from cash surrender value and not from face value of policy, as 
respects period of continued term insurance after lapse of policy for nonpayment 
of premium. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

2. INSURANCE. 

Supreme Court must apply the law to unambiguous terms of life policy 
without construction. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Terms of life policy must be given their usual and ordinary meaning, where 
language is clear and concise and but one interpretation can be given thereto. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

4. INSURANCE. 

Under life policy providing for disposition of dividend payments and that 
insurance should not be extended by dividends remaining with insurer, insurer 
made substantial compliance with provisions by sending insured check for accrued 
dividend on date when policy was converted into term insurance, and insurer need 
not have applied accrued dividend in purchasing extended term insurance. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Appeal from Circuit Court, Arkansas County, Northern District; W. J. 
Waggoner, Judge. 

Suit by Willa Daugherty against the General American Life Insurance Com- 
pany. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

M. F. Elms, of Stuttgart, for appellant. 

Ingram & Moher, of Stuttgart, and Rose, Hemingway, Cantrell & Loughbor- 
ough, of Little Rock, for appellee. 

PACIFIC MUT. LIFE INS. CO. v. BUTLER. No. 4—3673. 
Supreme Court of Arkansas. Feb. 4, 1935. 
78 Southwestern Reporter (2d) 813. 
1. INSURANCE 
Where insured was not in good health at time he made application for reiu- 
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statement of life policy, and statement he made to insurer to induce reinstatement 
that he was in good health was untrue, insurer was justified in canceling rein- 
statement on ground of fraud. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2. INSURANCE. 

Under life policy whereby recovery for disability was predicated on happening 
of disability and proof thereof within 120 days, requirement of notice of dis- 
ability was a condition precedent to granting of benefits, and where such notice 
was not given within required time, insured could not recover disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

3. INSURANCE. ; 

Statute providing in effect that statute of limitation defining time within 
which a policy may be sued on may not be shortened by any provisions contained 
in policy does not limit right of parties to contract as to when or as to conditions 
under which a cause of action on the insurance contract may arise and be claimed 
to exist (Crawford & Moses’ Dig. § 6153). 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 

Johnson, C. J., and Humphreys, J., dissenting. 

Appeal from Saline Chancery Court; T. E. Toler, Judge. 

Action by Gus Butler against the Pacific Mutual Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and dismissed. 

Owens & Ehrman, of Little Rock, for appellant. 


Ernest Briner, of Benton, and Melbourne M. Martin, of Little Rock, for 
appellee. 


COBB v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. Civ. 9372. 
District Court of Appeal, Second District, Division 2, California. Jan. 24, 1935. 
40 Pacific Reporter (2d) 574. 
1. INSURANCE. 


In action by insured who became permanently totally disabled due to enceph- 
alitis, on policy providing for payment of monthly disability, evidence held to 
show that insured’s statement in application as to consultations had with physicians 
during period under investigation were not false representations. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 


_ In insured’s action for breach of policy providing for payment of monthly 
disability benefits, insured held entitled only to recover amount of accrued install- 
ments. 

(For other cases, see Insurance, Dec. Dig. § 666.) 


j — from Superior Court, Santa Barbara County; Edward Henderson, 
udge. 

Suit by Augustus M. Cobb against the Pacific Mutual Life Insurance Company 
of California, in which the defendant filed cross-complaint. From a judgment for 
the plaintiff, the defendant appeals. 

Reversed, with directions. 

Knight, Boland & Riordan, of San Francisco, Heaney, Price & Postel, of 
Santa Barbara, and Loeb, Walker & Loeb, of Los Angeles, for appellant. 

Clifton Hildebrand, of San Francisco, Griffith & Thornburgh, of Santa Bar- 
bara, and Erwin P. Werner, of Los Angeles, for respondent. 

Scort, Justice pro tem. 

Plaintiff recovered judgment for damages for breach by defendant of a policy 
of disability insurance, and from such judgment the latter appeals. 

On March 15, 1926, appellant issued a policy of insurance providing $15,000 
benefit in case of death or permanent total disability. This policy was canceled 
by mutual agreement following the issuance August 9, 1929, of two policies, the 
first a $15,000 death benefit policy and the second (on which this suit was brought) 
a $250 per month disability benefit. policy. Two and a half years after the 
issuance of the two latter policies respondent became permanently totally disabled 
due to encephalitis, or “sleeping sickness.” Payment of the disability benefits was 
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resisted by appellant, who claimed that respondent had made representations which 
were both material and false, and were made with intent to deceive appellant, 
and that, if the truth as to respondent’s physical condition had been disclosed at 
the time, the said policy would not have been issued. This suit was thereupon 
instituted, and appellant by answer and cross-complaint set up its defense as 
indicated and asked for cancellation of the contract. On the legal issues the jury 
returned a general verdict: “We, the jury in the above entitled case, find for the 
plaintiff and assess his damages in the amount of the present worth of payments 
of $250 per month for a life expectancy of fifteen years.” A special interrogatory 
was as follows: “Q. What was the probable life expectancy of August M. Cobb 
on May 19, 1932? A. Fifteen years.” Judgment was entered for plaintiff in the 
sum of $30,830, plus interest and costs. 

[1] On the equitable issues the jury returned advisory answers to two inter- 
rogatories submitted as follows: 

“Q. Did the plaintiff Augustus M. Cobb on the 9th day of August, 1929, 
answer falsely or conceal any information with intent to deceive the defendant 
with regard to any question propounded to him by Dr. C. S. Stevens in the appli- 
cation for the noncancellable income policy in this litigation? A. No. 

“Q. Within seven years immediately prior to August 9, 1929, had Mr. Cobb 
had any treatments by or consultations with any physician or practitioner which 
were not periodic medical examinations? <A. No.” 

Thereupon the court made its findings to the effect that respondent “did not 
within seven years prior to the date of said application, have any illness or injury 
other than of a trivial or passing nature,” that he did not fail to disclose any 
material illness or disability, and, while his consultations with physicians was a 
matter that was material, appellant was placed on notice of the true facts by 
statement by respondent that he had had a periodic check up of his condition by 
physicians; further that respondent answered questions asked him at the time of 
application truly and without intent to deceive, and that appellant was not 
deceived. 

Appellant contends in effect that respondent lulled it into a sense of security 
by his disclosure that he had visited several physicians during the interval under 
investigation by reason of an assumption that such visits were merely physical 
check ups by a cautious man and not occasions for treatment for a sick person. 
The positive findings of the trial court, based on the advisory verdicts of the jury, 
are amply supported by the evidence, and this court on appeal is precluded there- 
fore from reaching a conclusion at variance therewith. 

At the time the disability policy sued on was issued, respondent had a valid, 
incontestable policy in effect with premium paid entitling him to $15,000 in a lump 
sum in case of permanent total disability. At solicitation of an insurance sales- 
man, respondent surrendered for cancellation this policy, thereby relinquishing the 
right to collect the $15,000 to which he would now be entitled without contest 
if it had remained in effect. Before the policy in this case was issued, respondent 
was re-examined by appellant’s medical examiner, and no clinical findings were 
made which would preclude insurance. The nature and extent of previous dis- 
orders was covered by written questions, and it is in respondent’s answers thereto, 
which were written by appellant’s examiner, that appellant claims deception and 
fraud. The latter conceded, however, that, although respondent told the examiner 
he had been to several physicians, it made no effort to obtain from any one of 
them a report as to respondent’s condition, claiming that it relied on his assertion 
that such visits were merely physical check ups. The evidence indicates that the 
present disability of respondent had no connection with the alleged disorders which 
appellant contends were fraudulently concealed. 

[2] The verdict appears to have been rendered upon the theory that the 
refusal of appellant to pay the monthly disability benefit provided by the contract 
Was such an express repudiation of the insurance contract that under the doctrine 
of anticipatory breach respondent was entitled to judgment for an amount equal 
to the present value of the monthly payments for the length of time that respon- 
dent at the time of trial would be reasonably expected to live. Robinson v. 
Exempt Fire Co., 103 Cal. 1, 36 P. 955, 24 L. R. A. 715, 42 Am. St. Rep. 93, 
holds that in a case such as this the person insured is entitled to recover from 
the insurance carrier only the amount of the accrued installments. Respondent 
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_ 


here under the pleadings before us was entitled to only a few installments which 
had accrued at the time the suit was brought. The case must be remanded for 
determination by the trial court as to sum total of the accrued installments. When 
the remittitur herein is received by the trial court, respondent may file a verified 
supplemental complaint setting up the total amount of such installments as have 
acrued up to the time of filing thereof. If put in issue, the amount shall be 
determined by the trial court. If not controverted, judgment shall thereupon be 
entered for respondent for the amount then accrued, plus 7 per cent. interest from 
due dates of such installments. 

Judgment reversed, with directions to the trial court to proceed in conformity 
with the above course. . 

We concur: Stephens, P. J.; Crail, J. 


COCHENS v. PRUDENTIAL INS. CO. OF AMERICA. Civ. 1546. 
District Court of Appeal, Fourth District, California. Jan. 25, 1935. 
40 Pacific Reporter (2d) 902. 
2. INSURANCE. 


Where life policy waived payment of premiums upon proof of insured’s per- 
manent disability, such proof was a condition precedent to release from obligation 
to pay premiums and notice of insured’s permanent disability after lapse of policy 
and insured’s death furnished no basis of recovery on policy by beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. INSURANCE. 

That life insurer’s soliciting agent or other employees knew that insured had 
been injured and was in hospital did not constitute proof of permanent disability, 
within provision waiving further payment of premiums upon proof of insured’s 
permanent disability. 


(For other cases, see Insurance, Dec. Dig. § 362.) 


Appeal from Superior Court, Orange County; James L. Allen, Judge. ; 
Action by Lillie Cochens against the Prudential Insurance Company of America. 


From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Harry C. Westover, of Santa Ana, for appellant. 

Loeb, Walker & Loeb, of Los Angeles, for respondent. 

Marks, Justice. 

On August 25, 1922, defendant issued to Wilfrid L. Eggleton a policy of insur- 
ance for $2,000 on his life, and on December 21, 1926, plaintiff was made the bene- 
ficiary. Premiums of $15.12 were made payable quarterly. The policy contained 
the following provision: “If the Insured, after the first premium on this Policy 
has been paid, shall furnish due proof to the Company, while this Policy is in full 
force and effect and while there is no default in the payment of premium, that he 
at any time after payment of such first premium from any cause whatsoever shall 
become permanently disabled or physically or mentally incapacitated to such an 
extent that he by reason of such disability or incapacity is rendered wholly and 
permanently unable to engage in any occupation or perform any work for any kind 
of compensation of financial value, the Company upon receipt of such proof will 
Waive the payment of each premium that may become payable thereafter under 
this Policy during such disability.” 

On October 23, 1932, the insured was injured in an automobile accident. He 
was in and out of hospitals until August 16, 1933, when he died from gangrene in 
one of his legs which had been broken in the accident and which had not healed. 

After the accident the first premium on the insurance policy fell due on Novem- 
her 25, 1932. Mr. Eggleton was then confined to his bed in a hospital and applied 
to defendant for a policy loan which was made and the premium paid. The prem- 
ium falling due on February 25, 1933, was not paid, but the policy was continued in 
force until June 25, 1933, as a nonparticipating term policy under its nonforfeiture 
Provisions. The policy by its terms lapsed on July 25, 1933, unless the fact of the 
injury continued it in force under the clause we have quoted. 

The application for the loan was taken by a soliciting agent of defendant who 
saw Mr. Eggleton in bed in a hospital. Plaintiff testified that she told a girl in an 
insurance office in the city of Long Beach that Mr. Eggleton had been injured and 
also that another employee of the defendant saw him in bed shortly after the acci- 
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dent. No proof that he had been injured was ever given the defendant prior to 
Mr. Eggleton’s death. 

Plaintiff relies upon two cases to support her theory that the total and per- 
menent disability of Mr. Eggleton fixed the liability of defendant and suspended 
premium payments by the insured regardless of when the proof of this disability 
was made. Minnesota Mutual Life Ins. Co. v. Marshall (C. C. A.) 29 F.(2d) 977; 
Hablutzel v. Home Life Ins. Co. of New York (Mo. App.) 52 S. W. (2d) 480. 

In both of these cases the terms of the insurance policies differed materially 
from those of the policy in question here, which are in legal effect practically 
identical with the policy forming the basis of the action in Bergholm v. Peoria 
Life Ins. Co., 284 U. S. 489, 52 St. Ct. 230, 231, 76 L. Ed. 416. In that case the 
policy contained the following provision: “Upon receipt by the Company of satis- 
factory proof that the insured is totally and permanently disabled as hereinafter 
defined the Company will pay for the Insured all premiums becoming due hereon 
after the receipt of such proof.” In discussing the case the Supreme Court of the 
United States said: 

“The insured died on April 18, 1929. Judgment was sought for disability 
benefits from December 1, 1927, to April 1, 1929, at the rate of $50 per month, 
with interest. The last premium paid was due on May 27, 1927. The next, allow- 
ing a month’s period of grace, should have been paid not later than September 
27, 1927. Neither that nor any subsequent premium was ever paid. Long prior 
to the death of the insured, the policy therefore had lapsed, unless saved by 
the terms of the disability clause above quoted. There is evidence in the record 
from which it reasonably may be found that the insured was totally and per- 
manently disabled from a time before the premiums first became in arrears, and 
that this condition continued until his death; but no proof thereof was furnished 
to the company. 

“The petitioners, nevertheless, contend that this is enough to bring into 
effect the promise of the company to pay the premiums which became due after 
the disability began. In support of this contention, Minnesota Mut. Life Ins. 
Co. v. Marshall, supra, is cited. The pertinent provisions of the policy there, 
however, differ from those found in the policy here under consideration. There 
the policy provided that if the insured, while the policy is in force and before 
default in payment of premiums, ‘shall ‘become totally and permanently disabled 
* * * and shall furnish satisfactory proof thereof, the Company will waive the 
payment of premiums thereafter becoming due,’ and that ‘upon the receipt of 
due proof of total and. permanent disabilities * * * the Company will waive the 
payment of all premiums thereafter ‘becoming due.’ The court held that the 
waiver took effect at the time of the disability, and did not depend upon the 
time when proof thereof was furnished. 

“We do not need to controvert this construction of the words quoted, or 
question the soundness of the view of 'the court that the existence of the dis- 
ability before the premium became in arrears, standing alone, was enough to 
create the waiver. In that view, the obligation to furnish proof was no part 
of the condition precedent to the waiver; but such proof might be furnished 
within a reasonable time thereafter. Here the obligation of the company does 
not rest upon the existence of the disability; but it is the receipt by the com- 
pany of proof of the disability which is definitely made a condition precedent to 
an assumption by it of payment of the premiums becoming due after the receipt of 
such proof. The provision to that effect is wholly free from the ambiguity which 
the court thought existed in the Marshall policy. Compare Brams v. New York 
Life Ins. Co., 299 Pa. 11, 14, 148 A. 855. It is true that where the terms of a 
policy are of doubtful meaning, that construction most favorable to the insured 
will be adopted. Mutual Ins. Co. v. Hurni Co., 263 'U. S. 167, 174, 44 S. Ct. 90, 
68 L. Ed. 235, 31 A. L. R. 102; Stipcich v. Insurance Co., 277 U. S. 311, 322, 48 
S. Ct. 512, 72 L. Ed. 895. This canon of construction is both reasonable and 
just, since the words of the policy are chosen by the insurance company; but it 
furnishes no warrant for avoiding hard consequences by importing into a con- 
tract an ambiguity which otherwise would not exist, or, under the guise of con- 
struction, by forcing from plain words unusual and unnatural meanings.” 

The provision in the insurance policy involved in the case of Hablutzel v. 
Home Life Ins. Co., supra, closely resembles those in the case of Minnesota 
Mut. Life Ins. Co. v. Marshall, supra, and. materially differ from the one in 
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Bergholm v. Peoria Life Ins. Co., supra, and those in the instant case. The 
Missouri Court of Appeals recognized the distinction made by the United States 
Supreme Court in the effect of the terms of the policies. 

Numerous cases have construed insurance policies having provisions similar 
in effect to those in the Bergholm and the instant cases and follow the same 
rule as the one followed by the Supreme Court of the United States. See New 
England Mutual Life Ins. Co. v. Reynolds, 217 Ala. 307, 116 So. 151, 59 A. L. R. 
1075; Parker v. Jefferson Standard Life Ins. Co., 158 S. C. 394, 155 S. E. 617; 
Goldman v. New York Life Ins. Co. 115 N. J. Eq. 535, 171 A. 541; Berry v. 
Lamar Life Ins. Co., 165 Miss. 405, 142 So. 445,145 So. 887; Brams v. New York 
Life Ins. Co., 299 Pa. 11, 148 A. 855; New York Life Ins. Co.‘v. Alexander, 122 
Miss. 813, 85 So. 93, 15 A. L. R. 314; Kasarsky v. New York Life Ins. Co., 145 
Misc. 732, 260 N. Y. S. 769; Yohalem vy. Columbian Nat. Life Ins. Co., 136 Misc. 
748, 240 N. Y. S. 666; Mutual Life Ins. Co.'v. Hebron, 166 Miss. 145, 146 So. 
445; Black v. Jefferson Standard Life Ins. Co., 171 S. C. 123, 171 S. E. 617; New 
York Life Ins. Co. v. Farrell, 187 Ark. 984, 63 S.W.(2d) 520; Franklin Life Ins. 
Co. v. Fisher, 164 Okl. 193, 23 P.(2d) 151; Jones v. New York Life Ins. Co. 158 
Wash. 12, 290 P. 333; Kearns v. Penn. Mut. Life Ins. Co. (Wash.) 34 P.(2d) 888. 

[2] We have been cited to no cases upholding the position of plaintiff where 
the policy of insurance contained provisions similar to those in the instant case. 
We therefore conclude that the correct rule governing us here is that announced 
in the Bergholm Case by the Supreme Court of the: United States as follows: 
“It is the receipt by the company of proof of the disability which is definitely 
made a condition precedent to an assumption by it of payment of the premiums. 
In the absence of such proof having been made the plaintiff cannot, prevail. 

[3] No serious claim can be made that defendant had any notice, prior to 

his death, that Mr. Eggleston had been totally or permanently disabled. Mere 
information that he had been injured, or merely seeing him in bed in a hospital, 
would not constitute the furnishing of proof of total and permanent disability 
cf the insured. There is no evidence showing that any of the persons receiving 
this knowledge possessed any sufficient authority from defendant so that notice 
to them would constitute notice to the company. Knowledge of a soliciting 
agent will not bind his ie Valentine v. Head Camp, P. J., W. 
180 Cal. 192, 180 P. 2,3 A. L. 380; Elliott v. Frankfort, etc., Ins. Co., 172 Cal. 
261, 156 P. 481, L. R.A. 1916F, “1028: "Toth v. Metropolitan Life Ins. Co., 123 Cal. 
App. 185, 11 P.(2d) 94. 

Judgment affirmed. 

We concur: Barnard, P. J.; Jennings, J. 


DARK v. PRUDENTIAL INS. CO. OF AMERICA. Civ. 8726. 
District Court of Appeal, Second District. Division 2, California. 
Feb. 1, 1935. 
; 40 Pacific Reporter (2d) 906. 
1, INSURANCE. 

Burden of proving that insured’s death resulted from accidental means within 
double indemnity provision of life insurance policy sued on rested on plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

2. INSURANCE. 

To recover double indemnity provided for by life insurance policy in event of 
insured’s death from injuries effected solely through accidental means, there must 
have been element of unexpectedness in act or occurrence which led to death, not 
merely unexpected or unforseen death. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. INSURANCE. 
_ Application of term “accidental means” in double indemnity provision of life 
insurance policy depends on facts of each particular case. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

4. INSURANCE. 

Instructions, in action for double indemnity provided for by life insurance policy 

in case of insured’s death from injuries effected through accidental means, held 
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erroneous as telling jury that plaintiff should recover if insured’s death resulted 
from accident or accidental injury. 
The instructions defined both “accident” and “accidental means” as a 
casualty, something out of the usual course of events and happening sudden- 

ly and unexpectedly, without design of person injured or killed, and charged 

the jury that it was unnecessary for plaintiff to produce direct testimony of 

eyewitnesses to make out case, though burden was on her to show that 

wound which caused insured’s death was inflicted accidentally, but that plain- 

tiff made out prima facie case and was entitled to verdict, if circumstances 

in evidence and inferences therefrom pointed clearly to accidental injury. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

5. INSURANCE. 

Instruction warranting finding by jury, in action to recover double indemnity 
under life insurance policy for insured’s death from accidental injuries, that insured 
was killed by unknown assailant, if inferable from evidence, as basis of verdict for 
plaintiff, regardless of whether killing was provoked by insured or resulted from 
some act on his part, held erroneous. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

6. INSURANCE. 

Whether insured committed suicide, so as to bar recovery of double indem- 
nity under life insurance policy for his death from accidental injuries, is exclus- 
ively for jury to determine under proper instructions. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from Superior Court, Los Angeles County; Frank M. Smith, Judge. 

Action by Clara E. Dark against the Prudential Insurance Company of America. 
Judgment for plaintiff, and defendant appeals. 

Reversed. 

Loeb, Walker & Loeb, of Los Angeles (Herman F. Selvin, of Los Angeles, of 
counsel), for appellant. 

Carson B. Hubbard, of West Los Angeles, and E. B. Drake, of Los Angeles, 
for respondent. 


STEVENS v. INDUSTRIAL LIFE & HEALTH INS. CO. No. 24171. 
Court of Appeals of Georgia, Division No. 1. Jan. 12, 1935. 
178 Southeastern Reporter 311. 
1. INSURANCE. 

Beneficiary in mutual benefit association certificate has no vested interest 
therein such as will prevent member from substituting another beneficiary without 
original beneficiary's consent. 

(For other cases, see Insurance, Dec. Dig. § 783.) 

2. INSURANCE. 


Provision in industrial policy that officers of insurance company reserved 
privilege of making additional monthly assessments in case weekly premiums were 
insufficient to meet all claims in full held to make company mutual benefit asso- 
ciation within rule authorizing member to change beneficiary (Civ. Code 1910, § 
2529). 

(For other cases, see Insurance, Dec. Dig. § 780.) 


Error from Superior Court, Bibb County; Louis L. Brown, Judge. 

Suit by Addie Stevens against the Industrial Life & Health Insurance Com- 
pany. Judgment for defendant, and plaintiff brings. error. 

Affirmed. 

Hallie B. Bell, Gilmore & Cork, and Cork & Cork, all of Macon, for plaintiff 
in error. 

R. Douglas Feagin, and Grady Gillon, both of Macon, for defendant in error. 

Syllabus Opinion by the Court. 

Broriés, Chief Judge. 

[1] 1. “The beneficiary in a certificate issued by a mutual benefit association 
upon the life of one of its members is a mere volunteer beneficiary, who has uo 
vested interest therein prior to the death of the member. In such certificate the 
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beneficiary has only an expectancy, and not a vested interest, so as to prevent the 
member from substituting another beneficiary. 

“(a) The member may change the beneficiary without other limitations or 
restrictions, than such as are imposed by statute, the articles of incorporation, 
the by-laws or the certificates of the association; and can at any time change the 
beneficiary named in such certificate and delegate some one else as beneficiary, 
without the consent of the original beneficiary.” Baldwin v. Wheat, 170 Ga. 
449 (1), 153 S. E. 194. 

[2] 2. Where, under the provisions of an industrial life and health insurance 
company’ s policy, each person insured becomes one of the insurers, thereby becom- 
ing interested in the profits and liable for the losses, the company is a mutual 
benefit association. Civil Code 1910, § 2529. The provision in condition 15 of 
the policy sued on in the instant case, that “the officers of the company reserve 
the privilege to make additional monthly assessments in case the weekly premiums 
are not sufficient to meet all claims in full,” makes the company a mutual benefit 
association, and the ruling stated in the preceding paragraph is applicable thereto. 

3. Under the foregoing rulings and the facts of the instant case, a finding in 
favor of the defendant company was demanded, and the court properly directed 
a verdict for that party. 


Judgment affirmed. 
MacIntyre and Guerry, JJ., concur. 


JEFFERSON STANDARD LIFE INS. CO. v. OLIFF. No. 23834. 
Court of Appeals of Georgia, Division No. 1. Jan. 19, 1935. 
178 Southeastern Reporter 318. 
1. INSURANCE. 


Incapacity to perform any substantial part of insured’s ordinary duties is “total 
disability,” although insured is still able to perform some parts of his work; 
“total disability” being inability to do substantially all of material acts necessary 
to transaction of insured’s occupation in substantially his usual manner. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Evidence authorized finding that insured farmer, aged 17, whose right arm 
was amputated above elbow, was totally disabled, notwithstanding insured was 
able to, and did, attend school and perform some light farm work. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Syllabus by the Court. 

“When the insured is incapacitated from performing any substantial part 
of his ordinary duties, a case of total disability is presented, although he is still 
able to perform some parts of his work. Total disability is inability to do sub- 
stantially all of the material acts necessary to the transaction of the insured’s 
occupation, in substantially his customary and usual manner.” 

2. The evidence authorized the verdict, and the court did not err in overruling 
the motion for a new trial. 

Error from City Court of Baxley; Alvin V. Sellers, Judge. 

Suit by R. N. Oliff, Jr., by next friend, against the Jefferson Standard Life 
Insurance Company. Judgment for plaintiff, defendant’s motion for a new trial 
was overruled, and defendant brings error. 

Affirmed. 

Bryan, Middlebrooks & Carter and John A. Dunaway, all of Atlanta, and J. 
B. Moore, of Baxley, for plaintiff in error. 

Highsmith & Highsmith, of Baxley, for defendant in error. 


WESTERN & SOUTHERN LIFE INS. CO. v. SHELBY. No. 14836. 
Appellate Court of Indiana, in Banc. Feb. 15, 1935. 
194 Northeastern Reporter 197. 
INSURANCE. 
Where whole life insurance policy was issued in lieu of short-term policy, 
the two policies formed a single contract, so that clause providing for exemption 
from liability by reason of suicide within two years from time “insurance 
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begins,” contained in whole life policy, will be determined from date of short- 
term policy (Burns’ Ann. St. 1933, § 39-801). 

(For other cases, see Insurance, Dec. Dig. § 445[3].) 

Appeal from Montgomery Circuit Court; Edgar A. Rice, Judge. 

Action by Noble P. Shelby against the Western & Southern Life Insurance 
Company. From an adverse judgment, defendant appeals. 

Affirmed. , 

Miller & Miller, for appellant. 


Roscoe Hollingsworth, of Lebanon, and Foley & Foley, of Crawfordsville, 
for appellee. 


MURPHY v. NEW YORK LIFE INS. CO. No. 42848. 
Supreme Court of Iowa. Feb. 12, 1935. 
258 Northwestern Reporter 749. 
1. INSURANCE. 

Life insurance contract should be construed against insurer so as to give 
insured all possible benefits under the policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Where premiums were indivisible and life policy provided for grace period 
of 30 days, during which policy should remain in force, for payment of premiums, 
insurer held liable for disability benefits, where total and permanent disability 
of insured occurred before lapse of 30 days after failure to pay premium. 

(For other cases, see Insurance, Dec. Dig. § 357.) 

3. INSURANCE. 

Life policy should be construed, not through the magnifying eye of a tech- 
nical lawyer, but rather from the standpoint of what an ordinary man would 
believe policy to mean. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Appeal from Municipal Court of Sioux City; Berry Sisk, Judge. 

Loretta Murphy commenced an action against the New York Life Insurance 
Company for disability benefits on a life insurance policy, providing for such 
benefits in the event of total and permanent disability. The defendant company 
filed a demurrer. The lower court overruled the demurrer. The defendant 
decided to stand upon the demurrer, and refused to plead. Judgment was entered 
against the insurance company, and it has appealed to this court. Opinion states 
the facts. 

Affirmed. 

Michrist, Schmidt & Marshall, of Sioux City, for appellant. 

John D. Beardsley and Wallace W. Huff, both of Sioux City, for appellee. 

MirTcHELL, Justice. 

The New York Life Insurance Company issued a policy of insurance to 
Loretta Murphy on the 19th day of July, 1926. The policy provided that in case 
of death of the insured her beneficiary would receive $2,000, and it further pro- 
vided that, in case of permanent and total disability, the company would waive 
the premium and would pay her the sum of $20 per month. The premiums were 
duly paid by the insured up until the premium which became due on the 10th 
day of October, 1933, which was not paid. On the 7th day of November, 1933, 
the insured became totally and permanently disabled. 

The policy contained a grace provision that, “if any premium is not paid on or 
before the day it falls due, the policy holder is in default; but a grace of one 
month (not less than thirty days) will be allowed for the payment of every prem- 
1um after the first, during which time the insurance continues in force. If death 
occurs within the period of grace the overdue premium will be deducted from the 
amount payable hereunder.” 

Within the 30-day grace period, to wit, on the 7th of November, 1933, the 
insured became totally and permanently disabled. Proof of the disability of the 
insured was duly furnished the insurance company, but the company refused to 
make payments in accordance with the provisions of the policy, and the insured 
was forced to commence suit to recover the benefits under her policy. 

To the petition which was filed the insurance company filed a demurrer, in 
which it set up: 
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“That the facts stated in the amended and substituted petition do not entitle 
the plaintiff (appellee) to the relief demanded for the reason that said petition 
shows on the face thereof that plaintiff was in default for nonpayment of premium 
on October 10, 1933, and that said policy provides for no disability benefits unless 
such disability occurred before default in payment of premium, said policy pro- 
viding, under section entitled ‘total and permanent disability’ ; ; 

“Upon receipt at the company’s home office, before default in payment of 
premium, etc.,’ and again: 

“In the event of default in the payment of premium after the insured has 
Lecome totally disabled,’ and said amended petition shows on the face thereof that 
such disability occurred after default in payment of premium, and that said default 
in payment of premium was before the insured became totally disabled.” 

The lower court overruled the demurrer of the insurance company, and the 
company elected not to plead further and to stand on its demurrer. Judgment was 
entered against it for the amount sued for, and from said ruling and judgment the 
insurance company has appealed to this court. 

There is but one question that confronts us in this case. The policy sued upon 
contains the grace provision as above set out. It is the contention of the insurance 
company that the grace period provided for in the policy simply granted an exten- 
sion of time during which the policy would remain in force, but that during the 
grace period the provision in the policy covering the payment of permanent and 
total disability did not apply. In other words, the company admits that it would 
have been liable in this case had the insured died on the 7th day of November, 1933, 
but that, since she only became totally and permanently disabled on that day, there 
was no liability under the policy to pay the amounts provided for in case of total 
and permanent disability. 

It must be kept in mind that the policy provides, among other things, for: 

“Waiver of Premium. The company will waive the payment of any premium 
falling due during the period of continuous total disability. 

“Income Payments. In the event of default in payment of premium after the 
insured has become totally disabled, the policy will be restored and the benefits shall 
be the same as if said default had not occurred, provided due proof * * * is receiv- 
ed by the company not later than six months after said default.” 

[1, 2] Courts have continually repeated, so that all may know, including insur- 
ance companies, that narrow and unreasonable interpretations of clauses in insur- 
ance policies are not favored. The contract of insurance is prepared by the insur- 
ance company, and will be construed against the insurer and in favor of the insured 
so as to give the insured all possible benefits under the policy. In the case at bar, 
the policy provides for a grace period of one month, not less than 30 days. During 
that period of time, if death occurs, the company is liable. But the company says 
that “during that period of time we are not liable for the benefits provided for in 
case of permanent and total disability.” The premium which the company collected 
was in one amount, and that contained the charge for the total and permanent dis- 
ability clause. The provision in the policy is that the insured is given 30 days to 
pay the premium, not part of the premium, but the whole premium provided for in 
the contract. It then provides that “during which time the insurance continues in 
force.” What insurance? Just that part covering the death benefits? Or the part 
covering the disability benefits? The company did not state which part of the insur- 
ance remained in force, but states in the policy that “the insurance continues in 
force.” That must be construed to mean both the death benefit and the disability 
benefit. The policy further provides that in case of total and permanent disability 
the company will waive the premium falling due during the period of continuous 
total disability. We are not confronted in this case with the question of whether 
or not there was permanent and total disability. We are confronted with a single 
question as to whether or not this grace period applies to the provision of the con- 
tract covering totai and permanent disability as well as to the provision covering 
the liability in case of death. 

In a recent decision by the Circuit Court of Appeals for this circuit, that court 
was confronted with the same identical question which is now before this court. In 
the case of Minnesota Mutual Life Ins. Co. v. Marshall, reported in 29 F.(2d) 977, 
at page 978, that ¢ourt said: “If the insured had died during the grace period of 
mis policy, without the payment of the premium which fell due October 14th, no 
question would be raised as to the right of his beneficiary to recover. Why should 
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a different rule be applied when a disability during the grace period is sustained 
which renders him totally and permanently disabled? To give the insured the full 
benefit of his policy, and carry out the intention which was doubtless in the minds 
of the contracting parties when the policy was written, his policy should not be 
allowed to forfeit where his disability occurs during the grace period of his policy 
and continues until his death. Any other construction would be a harsh one and 
deprive him of a right for which he had paid the insurance company, and which he 
could only enjoy by employing in advance some agent to protect for him. Why so 
construe this disability clause in insurance policies as to make it worthless in many 
cases? Death benefits are good for thirteen months, and are fixed as of the date 
of death. Why should not the disability benefits be good for the same length of 
time, and begin as of the date of the disability? This is not an unreasonable and 
strained construction, and would be more in keeping, perhaps, with the representa- 
tions made at the time of writing the insurance policy. The same measure of pro- 
tection should be extended to the insured during the thirteenth month that he admit- 
tedly has during the other twelve months.” 

{3] Contracts of insurance should not be construed through the magnifying eye 
of a technical lawyer, but rather from the standpoint of what an ordinary man 
would believe the contract to mean. The insurance company wrote this contract. It 
could have stated in this contract specifically that the disability clause would not 
apply during the 30-day grace period. It did not see fit to do so. Why there should 
be a distinction between the time that the death benefit would be good and the time 
that the disability benefit would be good is hard to understand. We are impressed 
with the quotation from the decision of the Eighth Circuit Court of Appeals, above 
quoted, and especially with that part of the quotation in which that court stated: 
“This is not an unreasonable and strained construction, and would be more in keep- 
ing, perhaps, with the representations made at the time of writing the insurance 
policy. The same measure of protection should be extended to the insured during 
the thirteenth month that he admittedly has during the other twelve months.” 

There can be no question but that under any fair interpretation of the contract 
which this insurance company wrote it is liable to the insured for the benefits which 
the insured is now seeking to recover. The lower court was right in overruling the 
demurrer, and judgment and decree of the lower court must be, and it is hereby, 
affirmed. 


Anderson, C. J., 


i and Kintzinger, Powers, Hamilton, Donegan, and Richards, 
JJ., concur. 


BROTHERHOOD OF RAILROAD TRAINMEN v. WILKINS. 
Court of Appeals of Kentucky. Jan. 15, 1935. 

78 Southwestern Reporter (2d) 6. 

1. INSURANCE. 

Insurance contract fixes, defines, and measures rights of parties thereto, like 
any other contract. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

2. INSURANCE. 

Insurance contract must be reasonably interpreted as a whole so as to effect- 
ually carry out intention of parties within clear meaning of terms employed. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Court will construe ambiguous insurance contracts strictly against insurer and 
liberally in favor of insured, and will adopt interpretation which will protect 
insured in preference to interpretation which will defeat insured’s claim, although 
court cannot disregard unambiguous provisions of contract and cannot make new 
or different contract enlarging or diminishing rights and liabilities of parties, 
where meaning of language employed to define or limit such rights or liabilities is 
obvious. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 
Insured could not recover for loss of all fingers of hand under fraternal benefit 
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certificate insuring against amputation or severance of entire hand at or above 
wrist joint. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

Appeal from Circuit Court, McCracken County. 

Action by George W. Wilkins against the Brotherhood of Railroad Trainmen. 
From a judgment for the plaintiff, the defendant appeals. 

Reversed and remanded for new trial. 

W. A. Berry, of Paducah, for appellant. 

Wheeler, Wheeler & Shelbourne, of Paducah, for appellee. 


COMMONWEALTH LIFE INS. CO. v. OVESEN. 
Court of Appeals of Kentucky. Jan. 22, 1935. 
Rehearing Denied March 5, 1935. 
78 Southwestern Reporter (2d) 745. 
1. INSURANCE. 

In action for insurance benefit for total and permanent disability, instruction 
authorizing recovery for whole of time alleged or part of that time was improper, 
since “permanent” means continuing and lasting, and therefore instruction was 
inconsistent with policy provision requiring “permanent” disability. 

(For other cases, see Isurance, Dec. Dig. § 669[12].) 

2. INSURANCE. 

As used in insurance policies covering permanent disability, word “permanent” 
may not require showing that disability must continue throughout life of insured, 
but it connotes idea that disability must be something more than temporary, and 
at least presumably permanent. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. 

Evidence that disability has existed for seventeen mouths is not conclusive that 
disability is “permanent” within policy covering total and “permanent” disability. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Larue County. 

Action by August Ovesen against the Commonwealth Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

Faurest & Faurest, of Elizabethtown, for appellant. 

O. M. Mather and L. B. Handley, both of Hodgenville, for appellee. 

RaTuirF, Justice. 

In October, 1928, the appellant, Commonwealth Life Insurance Company, for a 
paid premium, issued to August Ovesen an insurance policy in the sum of $5,000, 
in which it was provided that if, while the policy was in force and effect and before 
the insured reached the age 60, he should, as a result of injury or disease, “become 
totally and permanently disabled so as to be unable at any time to perform any work 
or engage in any business of any kind, character or description for compensation 
or profit,” the company would pay him a monthly income of 1 per cent. of the face 
of the policy, which amounted to $50 per month. 

In September, 1933, the appellee instituted this suit in the Larue circuit court to 
recover the monthly income provided in the policy, for the months of March, April 
May, June, July, August, and September, 1933. 


The appellant denied that appellee was totally or permanently or at all dis- 
abled. A trial was had and resulted in a verdict and judgment in favor of the 
appellee for $350, and appellant has moved this court to grant an appeal and asked 
reversal of that judgment. 


_ The appellant complains of the following alleged errors: (1) The overruling of 
its motion for a continuance; (2) the overruling of its motion for a peremptory 
instruction; (3) error in instruction given and refusing to give instruction offered 
by appellant; and (4) that the verdict and judgment are not supported by sufficient 
evidence. 

Without giving a detailed résumé of the evidence, it is sufficient to say that we 
have examined the evidence and find it to be conflicting and somewhat vague and 
uncertain with respect to the permanency of appellee’s disability; but our conclu- 
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sion is that the evidence was sufficient to go to the jury, and the trial court did not 
err in refusing to direct a verdict for appellant, defendant below. But, as the case 
will be reversed on another ground, we do not express an opinion as to the suffic- 
iency of the evidence to sustain the verdict and judgment. 

[1] It is strenuously argued that instruction No. 1 given by the court is erron- 
cous. This instruction reads: “If the jury believe from the evidence that from 
March 1, 1933, to October 1, 1933, or during any part of said time the plaintiff, 
August Ovesen, was as the result of injury or disease totally and permanently dis- 
abled so as to be unable to do substantially or practically all material acts in the 
transaction of his business as a farmer in his customary and usual manner, you 
should find for the plaintiff at the rate of $50.00 per month during such period of 
said time as he was so permanently and totally disabled, not exceeding 7 months at 
said rate, or $350.00. Unless you so believe from the Evidence, you should find 
for the defendant.” 

Under the above instruction the jury was authorized to find for the insured, 
appellee, for the whole of the seven months’ period or a part of that time. The 
word “permanent” means continuing and lasting, and therefore the instruction given 
was inconsistent with that provision of the policy requiring insured’s disability to 
be “permanent.” 

[2] The policy does not provide for compensation in case of total disability 
alone, but total and permanent disability. In construing the policy under considera- 
tion, it must not be confused with those contracts which provide only for total dis- 
ability without regard to its duration or with that class which provide that a dis- 
ability that had continued for a certain specified time would be presumed to be 
permanent. The policy under consideration has neither of the above provisions. 
Hence the permanency of appellee’ s disability was a question of proof. As used in 
insurance policies, the term “permanent” may not mean it must be shown that the 
disability must continue throughout the lifetime of the insured, for the very obvious 
reason that in a great many instances it would be impossible or at least very im- 
practicable, as a matter of proof, to show such duration. But it certainly connotes 
the idea that the disability must be something more than temporary in its nature 
and at least presumably permanent. Mutual Life Ins. Co. of New York v. Wheat- 
ley, 243 Ky. 69, 47 S.W.(2d) 961, 963. In the case supra it is said: “The term 
‘total’ implies a concept of completeness without regard to time. * * * The term 
‘permanent’ implies a concept of time. * * * And so the expression ‘totally and 
permanently disabled’ appearing in the first clause of the policy means a disability 
complete in its nature and more than temporary in its character—one, at least, that 
in all human probability will continue for a pty and indefinite period of time.’ 
To the same effect, see New York Life Ins. Co. v. Gunn, 253 Ky. 596, 69 S.W.(2d) 
1018. 

However, in such cases, if the insured should recover from a disability which 
has been adjudged perm anent, the insurer is not without its remedy to have such 
judgment modified so as to conform to the contract. 

[5] The proof conduced to show that insured’s alleged disability had existed 
for about seventeen months; but, under the terms of the policy, even this period of 
time is not conclusive that his disability was permanent. Ginell v. Prudential Ins. 
Co., 119 Mise. 467, 196 N. Y. S. - 

In Metropolitan Life Ins. Co. Noe, 161 Tenn. 335, 31 S.W.(2d) 689, 690, it 
is said: “In insurance parlance the phrase ‘totally and permanently disabled’ con- 
templates a physical condition at the time of the claim which reasonably convinces 
the judging authorities that (a) the subject is then totally disabled, and (b) will so 
remain for life.’ 

Our conclusion is that the court erred in failing to define the terms referred to 
in substance as above indicated. 

[t hecomes unnecessary to pass upon other questions raised, as they may not 
occur on another trial. 

The appeal prayed is granted, and the judgment is reversed and remanded, with 


directions to grant appellant a new trial and for proceedings consistent with this 
opinion, 
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WESTERN & SOUTHERN LIFE INS. CO. v. DEVERS’ ADMINISTRATOR. 
Court of Appeals of Kentucky. Feb. 1, 1935. 
78 Southwestern Reporter (2d) 793. 
1. INSURANCE. 


In action on industrial policy, evidence held insufficient to show payment 
of premium arrears as required by policy for its reinstatement when lapsed. 

(For other cases, see Insurance, Dec. Dig. § 370.) 
os Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Fourth 

1vision, 

Action by Herbert Devers’ Administrator against the Western & Southern 
life Insurance Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

William Marshall Bullitt, D. L. Street, and Bruce & Bullitt, all of Louis- 
ville, for appellant. 

Benjamin Mazin, of Louisville, for appellee. 

Perry, Justice. 

The Western & Southern Life Insurance Company insured the life of Her- 
bert Devers by issuing him in August, 1931, an industrial policy in the amount 
of $500, requiring payment of weekly premiums of 39 cents, and payable to his 
estate upon the event of his death while the policy was in force and effect. 

The insured Devers died on December 25, 1932, when, after giving due 
notice to the company thereof and the company’s denial made of liability upon 
the policy, this action was brought by Devers’ administrator, seeking recovery 
of its full amount. 

The petition alleged that the policy in question had been issued to Herbert 
Devers, as stated, that the required premiums had been kept paid up to the 
time of his death, and that the policy was then in full force and effect. 

The insurance company answered, denying liability on the policy and 
traversing the allegations of the petition, and further affirmatively pleaded that 
the policy had lapsed on October 3, 1932, for nonpayment of premiums during 
the given four weeks’ grace period following next after August 29, 1932, up to 
which date, it admitted, it was paid up, and that for such reason the policy had 
lapsed and became void on October 3 and so remained, without revivor, at the 
time of the insured’s death on December 25, 1932. 

In support of such affirmative defense, the company pleaded and set out 
the following clauses of the policy, providing the conditions upon which it 
would lapse and become void: 

“Grace Period. Should the insured die while no premium on this Policy is 
in arrears exceeding four weeks, the Company will recognize liability under this 
Policy subject to its provisions; but after the expiration of the said period, 
liability under this Policy shall cease except as otherwise provided. 

“When Void. This Policy shall not be assigned and shall be void if any 
premium hereon shall not be paid when due according to the terms of this 
Policy, and if for any cause this Policy shall become void all premiums paid 
thereon shall be forfeited to the Company except as hereinafter provided.” 

The policy further contained the following clause, providing for its rein- 
statement after lapsing: “Reinstatement: If this policy lapses for non-pay- 
ment of premiums, it may be reinstated within one year from date of lapse, 
upon payment of all arrears, provided evidence of the insurability of the Insured 
satisfactory to the Company be furnished, but such reinstatement shall not take 
effect unless applied for in writing and unless on the date of such reinstatement 
the Insured be alive and in sound health.” 

Plaintiff replied, denying this affirmative plea that the policy was not in 
effect at the time of insured’s death because of failure to reinstate it after 
its admitted lapse, as provided for by the policy. 

Upon trial of the issues thus joined the lapsing of the policy on October 
2 for non-payment of weekly premiums was admitted, and also that no premiums 
were afterwards paid thereon until October 28, 1932; but plaintiff attempted, 
nonetheless, to show waiver by the company of formal reinstatement of the 
policy by reason of its acceptance and retention of premiums paid thereon for 
reviving it. 

The evidence shows that the policy in question was issued and delivered 
to Mrs. Aubrey, a sister of the insured, who lived in Louisville, Ky., and within 
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an area thereof referred to by the parties as the company’s “Inverness debit” for 
identifying policies carried therein. Also it showed that the insured’s policy 
was one of several taken out and maintained by her with the defendant com- 
pany on several members of her family, which were carried by the company as 
the “Devers-Aubrey” group. 

All of these family policies having lapsed by October 3, 1932, for nonpay- 
ment of premiums for the preceding four weeks’ grace period, the company’s 
agent, Robert Holden, on October 13 called at Mrs. Aubrey’s home in regard 
to reinstating some of them, when he secured her application to revive three of 
them, upon which premiums arrears of $1.50 were then paid him by her and 
later, pursuant to the terms of the policies, written applications therefor were 
made and allowed by the company. It is admitted, however, that the policy of 
the insured Herbert Devers was not included among these then so revived, nor 
was any request or application then made or arrear premiums then paid to the 
agent for revivor of the insured’s lapsed policy. 

It is also admitted by Mrs. Aubrey (who, it appears, alone attended to 
keeping the policies in force, including this one of her brother’s) that no 
premiums whatever were paid on the Herbert Devers policy or any of these 
policies by her between August 29 and October 13, 1932, when it is admitted she 
paid, as above mentioned, the $1.50 in premiums for reinstatement of certain 
other family policies. She also testifies, and it is admitted, that on October 28 
and November 10 she paid premiums in the amounts of $2.16 and 78 cents, 
respectively, to the company at its city branch office, which she states she 
directed should be applied as premium payments upon her brother’s or Herbert 
Devers’ policy, here involved. However this may have been, as to such directed 
application of it, she was given “temporary and conditional receipts” for these two 
payments, reciting they were applied as upon the Herbert Devers-Aubrey family 
group policies, and that the premium payments so made were “conditionally ac- 
cepted on statement that the premiums on the policies, for which this deposit is 
made, are not in arrears exceeding four weeks * * * (and) if premiums are more 
than four weeks in arrears, policies are lapsed * * * and the company will only be 
liable for the return of the amount of this deposit.” A further payment of $1.56, 
or four weeks’ premium, was made (it is admitted) by Mrs. Aubrey on the Her- 
bert Devers policy at her home to the agent, Holden, which she testifies was made 
on November 22, 1932. She is corroborated in this, as to the time, place, and 
amount of this payment, by her sister, Mrs. Packwood, who testifies that she was 
at such time visiting Mrs. Aubrey when the agent Holden called at her home to 
collect these premiums, and that she saw this $1.56 then and there paid him, but 
that nothing was said by the agent during his visit as to the Devers policy having 
lapsed. 

On the other hand, the agent testifies that this $1.56 premium payment upon 
the Herbert Devers policy was made him upon his second visit to Mrs. Aubrey’s 
home, made a week after his first visit on October 13, when she paid $1.50 for re- 
instatement of the three family policies as above mentioned; and that during this 
second visit, Mrs. Aubrey requested the reinstatement of her brother’s lapsed policy 
and, for such purpose, made him a payment thereon of $1.56, arrear premiums, 
for which he gave her an undated “temporary receipt,” reciting (in substance) that 
the company’s liability should commence under the policy, provided the insured 
was then in sound health, as of the date of application. He further testifies that 
having given her this receipt, she mentioned that her brother was then ill and had 
gone to the hospital, whereupon he requested her to return him the receipt just 
given her, for the reason that the company would not reinstate the policy on De- 
vers, where applied for when the insured was then sick and in the hospital, but 
that she nonetheless then refused to surrender it. He further testifies that upon 
his reporting this matter the next day to his superintendent, Mr. Priestly, he di- 
rected him to return to Mrs. Aubrey her $1.56 so paid him, and that, after two 
unsuccessful attempts to do so, upon his third call, during the third week after 
this, he found her at home and both returned the money to her and by a cunning 
ruse also secured possession of the receipt, but that he was compelled by her hus- 
band, at the point of a gun, to return it to her. 

Mrs. Aubrey denies both his return of her money, saying that “if he gave her 
the money, she didn’t see it,” or that her husband drew a gun on the agent when 
making him restore her receipt. 
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These are the only payments, supported by any cogent or substantial evidence, 
made the defendant for the claimed purpose of reviving the involved Devers policy 
after its admitted lapse on October 3, 1932. 

[1, 2] Conceding arguendo that all three payments were unconditionally made 
by plaintiff and unconditionally accepted and retained by defendant, their aggregate 
amount, it appears, would yet not be sufficient to have revived and kept in force 
the policy from August 29, 1932, to November 21, or to within the grace period of 
defendant’s death on December 25, amounting to some twelve weeks, in that the 
above-quoted express condition and provision of the policy requires, for its re- 
instatement when lapsed, that all the premium arrears must be paid. It would thus 
appear that the plaintiff was not, under such circumstances, showing failure to pay 
all the required arrears in premiums to within “grace period” of insured’s death, 
entitled to recover upon the policy, even conceding the policy requirements as to 
its reinstatement by written application, etc., as set out supra, were by the company 
(as claimed) waived. 

However, it is to be here noted that while this evidence was clearly insufficient 
to reasonably show payment of all the arrear premiums required for keeping the 
policy in force to within the grace period of the insured’s death, its weakness was 
yet in good measure attributable to the handicap under which given by plaintiff’s 
witness, an ignorant woman, unable to read and thus identify the many receipts 
given and saved by her for payments made upon these family policies she at- 
tempted to carry and her report of them was made under the handicap of much 
confusion of memory as to the particular times and dates the claimed payments 
were made upon these several policies, including that of her brother here involved. 
While her evidence contains seeming admissions that no premium payments were 
made by her on or between certain dates, we find that they were made or given 
with the reservations or qualifications that she was told by the agent, or under- 
stood, that the policy was paid up, or that a portion of the premiums she paid 
would be applied thereon, or that she had previously made a premium payment, the 
receipt for which she was unable to find or identify, which much impaired their 
evidential value as admissions. 

Despite these considerations we are yet led to conclude that, inasmuch as the 
verdict appears to be flagrantly against the evidence as given, we are upon such 
ground constrained to reverse the judgment. However, we are persuaded, by rea- 
son of the foregoing considerations, that the cause should not be peremptorily dis- 
missed, but remanded with directions for a new trial, in order that plaintiff may 
be afforded an opportunity to more clearly and satisfactorily present such evidence 
as he may have in its support tending to show the claimed payment of all the 
premium arrears required for reinstatement of the involved policy, or the com- 
pany’s waiver of its formal reinstatement by its unconditional acceptance and re- 
tention of them, and, also, if he so desires to amend his pleadings, conforming 
allegations to proof. Also, it is our opinion that the cause should be remanded 
with the further direction that, should the evidence as to the amount of premiums 
so paid to revive the policy be again the same, the defendant’s motion for a per- 
emptory instruction should be sustained. 

Such being our conclusion, we deem it unnecessary to extend this opinion by 
a discussion and determination of the other questions here presented, which are 
expressly reserved for our later consideration and decision should they be again 
herein presented. 

Therefore, for the reasons stated, the judgment is reversed and cause re- 
manded, with directions for a new trial consistent with this opinion. 


ALLEN v. ENTERPRISE BENEVOLENT & BURIAL ASS’N. No. 14927. 
Court of Appeal of Louisiana. Orleans. Feb. 4, 1935. 
159 Southern Reporter 127. 
1. INSURANCE. 


Where contracts requiring burial association to provide funerals for members 
did not limit association’s obligation to providing funerals in New Orleans and 
vicinity, and contracts recited that they contained the entire agreement between 
the association and its members, association’s refusal to provide funeral outside 
of New Orleans held breach of contract. 


(For other cases, see Insurance, Dec. Dig. § 515.) 
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2. INSURANCE. 

Where burial association contracted to provide funeral of value of $100, but 
wrongfully refused to provide any funeral, and beneficiary of contract buried mem- 
ber at expense of more than $100, association held liable to beneficiary for $100, 
though funeral would have cost association only $18.50. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. INSURANCE. ; 

Where member of burial association was paid up and not in arrears at time 
‘of his death, association was liable for death benefits agreed to be paid. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from City Court of New Orleans; W. Alexander Bahns, Judge. 

Suit by Laura Allen against the Enterprise Benevolent & Burial Association. 
From an inadequate judgment for plaintiff, plaintiff appeals. 

Amended and affirmed. 

Chas. J. Mundy, of New Orleans, for appellant. 

L. R. Hoover, of New Orleans, for appellee. 


WILLS v. LIBERTY INDUSTRIAL LIFE INS. CO. No. 4954. 
Court of Appeal of Louisiana. Second Circuit. Feb. 5, 1935. 
159 Southern Reporter 141. 
1. INSURANCE. 


Insurer held not chargeable with notice to soliciting agent that insured carried 
two life policies contrary to policy provision prohibiting issuance of second policy 
without special indorsement, where agent’s authority was limited to writing and 
taking applications. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

2. INSURANCE. 


Insurer was chargeable with notice of receipt of premiums on second life 
policy issued to insured contrary to provision therein requiring special indorse- 
ment, and was accordingly estopped to set up defense of violation of that pro- 
vision, where premiums on both policies were entered in same premium receipt 
book and accepted by insurer without objection. 


(For other cases, see Insurance, Dec. Dig. § 377[2].) 
3. INSURANCE. 

Incontestable clause in life policy need not be pleaded to operate as bar to 
insurer’s defense. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

4. INSURANCE. 

Defense in action on life policy, based on provision making policy void if 
earlier policy had been issued by same insurer on insured’s life, held barred by 
incontestable clause. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from Tenth Judicial District Court, Parish of Natchitoches; Jas. W. 
Jones, Jr., Judge. 

Suit by Mrs. Idella Wills against the Liberty Industrial Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

E. S. Prudhomme, of Natchitoches, for appellant. 

John G. Gibbs, of Natchitoches, for appellee. 

Mis, Judge. 


Plaintiff is the beneficiary under two policies of insurance numbered 8488 and 
85011-B, issued by defendant company on the life of Leander Wills, her son, on 
September 29, 1924, and April 27, 1931, respectively. 

Insured was killed September 23, 1933, and proof of death filed with the com- 
pany on September 30, 1933. The company paid the first policy at its face value 
of $120, but refuses to pay the second, amounting to $192. 


Plaintiff filed this suit upon both policies, less a credit of $120 paid on March 
15, 1934, with interest at the rate of 6 per centum per annum from September 30, 
1933, until paid, and costs. The rate of interest is claimed under section 1 of 
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Act No. 17 of 1920, which provides that if death claims are not paid within 60 
days from date of receipt of due proof of death, without just cause for delay, 
the policy will bear interest at the rate of 6 per centum per annum from date of 
receipt of proof until paid. 

The defense is based entirely upon this clause in the policy: “This policy is 
void if any policy on the life of the insured has been issued by this company and 
is in force at the date hereof, unless this policy contains an endorsement signed 
by the President, Vice President or Secretary that such prior policy, may be in 
force.” 

There is no such indorsement on the policy. A copy of the application indorsed 
on the back contains the statement by the applicant that he had no other insur- 
ance in the company. The policy contains the further provision that: “The com- 
pany shall not be presumed or held to know of the existence of any previous 
policy, and in such case the issuance of this policy shall not be deemed a waiver 
of this condition.” 

The policy also contains an incontestability clause which reads: “Subject to the 
restrictions as to military or naval service as contained herein, this policy shall 
be incontestable after two years from the date of its issue, except for nonpayment 
of premiums, fraud or misstatement of age.” 

As the policy issued April 27, 1931, and continued in force without contest 
until after insured died on September 23, 1933, more than the two years elapsed. 

At the trial plaintiff contented herself with filing in evidence the policies sued 
on and a premium receipt book issued by defendant company to its local agent 
covering four policies of insurance, two on Viola Wills, and the two involved 
herein on Leander Wills. This receipt book shows that premiums were paid on 
September 28, 1933, to the agent, on two of the policies, through September 18, 
1933, and the other two through September 25, 1933. A stamped notation upon the 
back of this receipt book shows that it was received back with the premiums by 
the company on October 9, 1933. 

Defendant George Taylor, the local agent, testified that he was authorized to 
write and take applications. John D. Brown, secretary of the company, testified by 
deposition that he issued the second policy and that at the time of its issuance 
he was unaware of the existence of the first policy. He does not say that he did 
not subsequently learn of it and accept premiums after such notice. There is no 
showing as to any other officers. 

After the conclusion of the taking of the testimony, plaintiff pleaded that the 
acceptance of premiums up to the death of insured estopped defendant from con- 
testing the policy because of the false statement as to, and fact of, the existence 
of a prior policy. The lower court sustained this plea and rendered judgment for 
plaintiff for $312, less the $120 paid March 13, 1934, with 6 per centum per annum 
interest from September 30, 1933, until paid, and costs. Defendant has appealed, 
and a has answered asking for a 10 per centum increase for frivolous 
appeal. 

[1] Plaintiff, in support of its plea, contends that the collection of the pre- 
miums on both policies up to the time of the death of the insured, by the com- 
pany’s local agent, is proved; and that notice to the agent is notice to the com- 
pany, citing Hardy v. Commercial Standard Ins. Co., 172 La. 500, 134 So. 407; 
Beene v. Southern Casualty Company, 168 La. 307, 121 So. 876; Union National 
3ank v. Manhattan Life Insurance Company, 52 La. Ann. 36, 26 So. 800. 

These authorities are distinguished in Shuff v. Life & Casualty Insurance 
Company, 6 La. App. 503, affirmed in 164 La. 742, 114 So. 637, wherein it is held 
that only notice to, or knowledge of, agents with power to contract is imputed 
to the principal; and that notice to solicitors or other intermediaries is not notice 
to their employers. As the extent of the agent’s authority in this case is limited, 
by the proof, to writing and taking applications, he is a mere solicitor. Notice to 
him in regard to conditions in a policy which he has no power to issue or cancel 
is not notice to the company. 

[2] But the decision in this case can be sustained on other grounds. We think 
it dependent not upon the notice to the solicitor, but upon notice to the company 
itself, through its higher officers. 

Defendant company issued both policies. It is conceivably true that at the 
time of the issuance of the second policy the secretary, Brown, as he testified, was 
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personally unaware of the existence of the first. This was on April 17, 1931. From 
that time until September 23, 1933, both policies appeared upon the books of the 
company; premiums, as shown, were collected on both, entered in the same pre- 
mium receipt book, and remitted to the company, without protest or objection from 
them. They are bound, in the natural course of things, to have had full knowledge 
of the true situation. We do not presume that they had knowledge; there being 
no testimony to the contrary, we find as a fact that they did. Therefore, having 
accepted these premiums on the second policy, with full notice of the existence 
of the first; they cannot avoid their obligations under it upon the defense advanced 
herein: “The acceptance by an insurance company with knowledge of facts author- 
izing a forfeiture or avoidance of the policy, of premiums or assessments which 
were in no degree earned at the time of such forfeiture or avoidance, constitutes 
a waiver thereof.” Cooley’s Briefs on Insurance, vol. 5, p. 4325. 

We find these views in perfect accord with those of our learned brothers of 
the Orleans circuit who, in the case of Clay v. Liberty Industrial Life Insurance 
Company (La. App.) 157 So. 838, 839, hold: “The defendant is presumed to be 
cognizant of its own records. It collected premiums for fifty weeks without at- 
tempting to cancel the policy upon the ground of the prior issue of another policy, 
and cannot now be allowed to deny validity of the policy upon that ground. It 
might be that the mere issuance of the policy would not work an estoppel by 
waiver, but, after a reasonable time has elapsed during which the company might 
ascertain the fact of its issuance, and certainly after the payment of fifty weekly 
premiums, it must be presumed to have waived the provision in that regard.” 

[3, 4] Furthermore, by the lapse of two years the policy had become incon- 
testable. This clause does not have to be pleaded and operates as a bar to the 
company’s defense that the policy is invalid. Kate Allison Smith v. Aétna Life 
Insurance Company, 158 So. 389, decided by this court on January 9, 1935, and 
not yet reported [in State report]. 

It is not the policy of the court to discourage reasonable appeals. Had this 
judgment been appealed after the reporting of the above decision in the Clay 
Case, which appears in the advance sheets of January 10, 1935, we would be 
inclined to grant plaintiff’s demand for the penalty for frivolous appeal. As it is, 
we do not think it should be granted. 

For the reasons assigned, the judgment appealed from is affirmed. 
METROPOLITAN LIFE INS. CO. v. COMMISSIONER OF INSURANCE. 
Supreme Judicial Court of Massachusetts. Suffolk. Feb. 1, 1935. 

194 Northeastern Reporter 110. 
INSURANCE. 


Proposed life policy rider, giving persons insured and beneficiaries additional 
privilege to elect to substitute life annuity for cash payment at rate prevailing at 
time of election, held properly disapproved by commissioner of insurance, in view 
of statute requiring policy to contain table showing amount of installments and 
annuity payments where no such table was contained either in original insurance 
contracts or in rider (G. L. [Ter. Ed.] c. 175, § 132, cl. 10, and § 192). 

(For other cases, see Insurance, Dec. Dig. § 10.) 

Case Reserved from and Report from Supreme Judicial Court, Suffolk County. 

Petition by the Metropolitan Life Insurance Company for a review of cer- 
tain action by the Commissioner of Insurance under G. L. (Ter. Ed.) c. 175, § 
132. On reservation and report. 

Petition dismissed. 

James F. Bacon, of Boston, for Metropolitan Life Ins. Co. 

Joseph FE. Warner, Atty. Gen., and Roger Clapp, Asst. Atty. Gen., for 
respondent. 

Qua, Justice. 

This is a petition under G. L. (Ter. Ed.) c. 175, § 132, for review by this 
court of the action of the commissioner of insurance disapproving a proposed 
new form of “rider,” called in the record “Option Four,’ which the petitioner 
has filed with the commissioner for his approval in accordance with said statute. 

The proposed “Option Four” is intended to be attached to certain existing 
life insurance policies issued by the petitioner and now outstanding and in force 
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in the hands of policy holders. It would accord to persons insured and their 
beneficiaries the additional privilege at their option to elect that the whole or any 
part of the amount payable according to the terms of their policies shall, when 
payment falls due, be retained by the petitioner and an annuity substituted for the 
cash payment, to continue during the life or lives of the beneficiaries or of the 
insured or both in accordance with any of the several forms of single payment 
life annuity contracts which (quoting from the petition) “your petitioner may be 
offering generally at the time such election is made, at its net rates for such 
annuities prevailing at such time.” The record states that the petitioner now offers 
ten such forms of annuities. G. L. (Ter. Ed.) c. 175, § 132, cl. 10, as amended 
by St. 1933, c. 101, § 1, provides in effect that when the proceeds of any life insur- 
ance policy are payable in installments or as an annuity the policy shall contain 
“a table showing the amounts of the instalments and annuity payments.” By sec- 
tion 192 the same requirement is made applicable to riders designed to be 
attached to policies so as to constitute a part of the contract. No such table was 
contained either in the petitioner’s contracts of insurance as originally issued or in 
the proposed “Option Four” as filed with the commissioner. It could not be con- 
tained in the proposed form at the time of filing with the commissioner because 
it was not then known what the amounts of the annuity payments would be for 
any of the forms of annuity which the petitioner might be offering at the time 
when the election to take an annuity instead of a cash payment might be made. 
Nor could that be known even at the time of attachment of the new forms to the 
policies. It is an essential part of the petitioner’s proposed plan that it shall retain 
for itself full control over both the rates and the forms of annuities offered 
until such times as the policy holder shall have made final election to take some 
form of annuity instead of the cash payment provided for in the original policy. 
This is contrary to the intent and language of the statute. 

The petitioner argues that the proposed option is wholly for the benefit of 
the insured or the beneficiary in that it does nothing more than to confer upon 
him a new privilege which he does not now possess to elect at some future time 
an alternative method of payment which he is not required to accept, unless, in 
the light of conditions then existing, he shall decide that it is for his advantage 
to do so, and that none of his existing rights are in any way impaired. See Atna 
Life Ins. Co. v. Hardison, 199 Mass. 181, 187, 85 N. E. 407. Without considering 
whether as a matter of general policy this argument might have weight, or whether 
there might not be opposing considerations of paramount importance, it is enough 
for us to say that we are governed by the statutes as they now stand. 

The commissioner of insurance was right in disapproving the proposed rider 
as not complying with the law. 

Petition dismissed. 


LARSEN v. METROPOLITAN LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. Feb. 27, 1935. 
194 Northeastern Reporter 664. 
1. INSURANCE. 


In action on life policy, evidence that policy was delivered to insured held in- 
sufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

Zz. INSURANCE. : ’ : ‘ ; ; 

Where policy recited that it was issued in consideration of application and that 
attached application, signed by insured, was made part of policy, application and 
policy constituted contract between parties. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

INSURANCE. i iat ' : 

In action on policy wherein insurer promised to pay $1,000 upon receipt of due 
proof of insured’s death, plaintiff had burden of proving insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

4. INSURANCE. 


Proof of insured’s death by fair preponderance of evidence was condition 
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precedent to recovery on policy providing for payment of $1,000 on receipt of due 
proof of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE. 

In suit on life policy, verdict for insurer held properly directed, in view of lack 
of evidence that policy was delivered to decedent or that proof of death was sub- 
mitted to insurer, as required by policy. 

(For other cases, see Insurance, Dec. Dig. § 668[3, 14].) 

Report from Superior Court, Suffolk County; Keating, Judge. 

Action of contract by Gorgine Larsen, administratrix, against the Metro- 
politan Life Insurance Company. Verdict for defendant. On report. 

Judgment for defendant. 

H. Mandelstam, of Boston, for plaintiff. 

W. P. Kelley, of Boston, for defendant. 

Crospy, Justice 

This is an action to recover on an insurance policy alleged to have been issued 
by the defendant upon the life of Annie C. Mead in the sum of $1,000. The case 
was heard by a judge of the superior court and a jury. At the close of the evidence 
the defendant filed a motion for a directed verdict, which was allowed subject to 
the plaintiff's exception. The case was reported to this court upon a stipulation 
entered into by the parties. 

[1] It appeared that Annie C. Mead made an application for a policy of life 
insurance in the sum of $1,000. The original policy was not produced, but a copy 
thereof was produced by the defendant and introduced in evidence by the plaintiff. 
Gorgine Larsen, the plaintiff, testified that she was a sister of Annie Mead; that 
in October, 1928, the latter visited her; that the plaintiff knows A. J. Mahoney, and 
that he was employed by the defendant; that she was present when Mrs. Mead 
talked with Mahoney and signed an application for insurance about the middle of 
October, 1928; that there were also present the plaintiff’s daughter, and one Lamp- 
lough who came with Mahoney; that afterwards Mahoney called again and talked 
with Mrs. Mead and brought with him a policy and handed it to her; that this was 
about four weeks after she signed the application; that Mrs. Mead paid Mahoney 
some money, that the plaintiff did not know the amount but saw her hand him a 
bill for $20 and receive some change back; that the plaintiff’s daughter was pres- 
ent when the money was paid. The plaintiff further testified that Mrs. Mead 
wanted “something fixed about the disability in the policy” and that Mahoney left 
the house after the money was paid taking the policy with him; that she saw 
her sister with the policy in her hand and in her possession, but could not remem- 
ber whether that was before or after she paid Mahoney the money. On cross- 
examination the plaintiff testified that Philip M. Torf was once her lawyer, and at 
one time she had asked his advice about this case and he told her “that there was 
nothing there”; that she gave him Exhibit 7, which was a letter from Mr. Torf 
dated July 26, 1929, to the defendant in which it was stated that the writer repre- 
sented the “heirs of the late Annie C. Petterson [who was also known by the 
name of Pedersen]. * * * They inform me that the decedent had been insured 
with your company and had three policies, on which she paid weekly, to a Mr. 
Mahoney, your authorized collector Two of these policies, of which she was in- 
sured under the name of Annie C. Petterson * * * and the later policy she was 
insured under the name of Annie C. Meade. * * * Will you kindly furnish me 
with the amount of insurance carried together with the policy numbers, so that we 
may be able to properly present the matter to the Probate Court for the purpose 
of administration.” 

Doris Larsen, the plaintiff's daughter, testified that in November, 1928, she was 
present when the defendant’s agent came to her house and saw her aunt Mrs. 
Mead; that the first time he was there Mrs. Mead gave him $3, and later she gave 
him a bill for $20 and received some change in return from it; that she does not 
remember whether she saw any life insurance policy there. 

Mahoney testified that in 1928 he was employed by the defendant; that he 
took the application from Annie Mead, whom he knew; that there was no premium 
paid him when the application was signed and that he was obliged to make note 
of that fact on the application; that on October 16, 1928, Mrs. Mead applied for a 
twenty payment life with disability; that after the application was signed he put 
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it through the office, and when he received the policy he checked it with his re- 
cords to determine whether it was the kind of policy applied for; that Exhibit 2 
is a copy of the policy which he received on that application; that the policy came 
down as applied for ready to be placed, with the disability contract attached; that 
he never received any money from Mrs. Mead; that he attempted to deliver this 
policy to her but never gave the original policy to her at any time nor was it ever 
returned to him to change in any way; that she never gave him $20 from which 
he was to take out the premium; that he had no right to deliver the policy without 
collecting the premium; that when he received the policy from the home office he 
held it until the time came to send for an extension or return it; that he held it 
for thirty days and then asked for an extension of two weeks; that after he held 
it for two weeks he would have to return it to the company; that the premium on 
the policy never was paid to him in whole or in part by any one. 

An examination of the entire evidence in the light most favorable to the plain- 
tiff fails to show that the policy was ever delivered to the decedent. The testimony 
of the plaintiff and that of her daughter respecting the giving by Mrs. Mead of 
$20 to the agent Mahoney and the return to her of some change fail to show it 
was a payment of the premium upon the policy in question, especially in view of 
the statement in the letter written by Philip M. Torf to the defendant, that the 
writer is informed that the decedent “had three policies, on which she paid 
weekly, to your authorized collector.” There is no evidence that any agent other 
than Mahoney collected insurance premiums from Mrs. Mead. 

[2-4] The second question to be considered is whether any proofs of the death 
of Annie C. Mead were filed. The plaintiff testified that she had filed no proofs 
with the defendant on the policy. The policy recites that “This policy is issued in 
consideration of the Application therefor, copy of which Application is attached 
hereto and made part hereof. * * *” The application which was annexed to the 
policy was signed by Annie C. Mead. The application and the policy constitute 
the contract between the parties. Lee v. Prudential Life Ins. Co., 203 Mass. 299, 
89 N. E. 529, 17 Ann. Cas. 236. It is recited in the policy that the insurer promises 
to pay $1,000 to the estate of the insured beneficiary “upon receipt of due proof 
of the death of the Insured and upon surrender of this Policy.” To entitle the 
plaintiff to recover the burden of proof rested upon her to prove the death of the 
insured. It is a condition precedent to recovery that the plaintiff prove such death 
by a fair preponderance of the evidence. Lee v. Prudential Life Ins. Co., 203 Mass. 
209, 301, 89 N. E. 529, 17 Ann. Cas. 236; Fondi v. Boston Mutual Life Ins. Co., 
224 Mass. 6, 112 N. E. 612; Boston Forwarding & Transfer Co. v. Contractors’ 
Mutual Liability Ins. Co., 226 Mass. 372, 373, 115 N. E. 494; Ansin v. Mutual Life 
Ins. Co. of New York, 241 Mass. 107, 110, 134 N. E. 350. There was no evidence 
to warrant a finding that the defendant waived the requirement of the policy that 
proof of death should be submitted by the plaintiff. Maskas v. North American 
Accident Ins. Co., 279 Mass. 523, 529, 181 N. E. 750. 

A portion of the evidence, admitted de bene, afterwards was allowed by the 
judge to stand. The defendant moved that it be stricken out. The judge refused 
to comply with the request and the defendant excepted. This exception cannot be 
sustained. 

[5] As the evidence would not warrant a finding that the policy was ever de- 
livered to the decedent Annie C. Mead, and as no proof of death was submitted 
to the defendant, the trial judge rightly directed a verdict for the defendant. 

The entry will be 

Judgment for the defendant. 


PALMER et al. v. CENTRAL LIFE ASSUR. SOC. OF UNITED STATES. 
No. 30216. 


Supreme Court of Minnesota. Jan. 18, 1935. 


258 Northwestern Reporter 732. 
1. INSURANCE. os 
Loans made by insurer to insured upon security of life policies do not create 
personal liability of insured which can be sued on. 
(For other cases, see Insurance, Dec. Dig. § 179%.) 
2, INSURANCE. 


Notice to insured of deduction of insured’s policy indebtedness from cash value 
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of life policy held not essential to terminate coverage of policy on lapse thereof 
for nonpayment of premium, notwithstanding policy provision requiring notice to 
avoid policy for failure to repay advance or interest (Mason’s Minn. St. 1927, §§ 
3392, 3399, 3402). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 
3. INSURANCE. 

Surrender charge authorized by law and provided for in life policy held prop- 
erly deductible from cash surrender value, whether value is sought by surrendering 
policy or is applied automatically to purchasing term insurance upon default in 
paying premiums (Mason’s Minn. St. 1927, §§ 3392, 3399, 3402). 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 


Syllabus by the Court. 

1. The so-called loans made by the insurer to the insured upon the security 
of life insurance policies are in reality but advances to the insured against the re- 
serve on the policy, and do not create personal liability or a debt of the insured 
which could be sued upon. They are merely deductions from the sum the insurer 
ultimately must pay. The standard provision that failure to repay any such ad- 
vance or to pay interest shall not avoid the policy unless the total indebtedness 
equals or exceeds the loan value, and until one month after notice, is not ap- 
plicable, and does not require notice to the insured of the deduction from the cash 
value of his indebtedness to the insurer, where the policy lapses for nonpayment of 
premium and the automatic provisions for extended insurance or other options take 
effect; and in the case at bar, where the indebtedness on the policy equaled the cash 
surrender value thereof when failure to pay a premium occurred, there was no 
cash value with which to purchase extended insurance or other option, available to 
the insured. The coverage of the policy had therefore expired prior to his death. 

Under the terms of the policy, a surrender charge was properly deducted 
from the cash surrender value. Following Erickson v. Equitable Life Assur. Soc. 
(Minn.) 258 N. W. 736, filed concurrently herewith. 

Appeal from District Court, Blue Earth County; Harry A. Johnson, Judge. 

Suit by Anna Palmer and another against the Central Life Assurance Society 
of the United States. A verdict was directed for plaintiffs, and, from an order 
denying its motion for judgment notwithstanding the verdict or for a new trial, 
defendant appeals. 


Order denying motion for judgment notwithstanding the verdict reversed, and 
case remanded, with directions. 


Pfau & Pfau, of Mankato, and George F. Malcolm, Fred P. Carr, and A. R. 
Shepherd, all of Des Moines, Iowa, for appellant. 


Wilson & Wilson, of Mankato, and R. N. Klass, of Cedar Rapids, Iowa, for 
respondents. 


ERICKSON et al. v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
No. 30114. 
Supreme. Court of Minnesota. Jan. 18, 1935. 
258 Northwestern Reporter 736. 
1. INSURANCE. 

Surrender charge authorized by law and provided for in life policy held prop- 
erly deductible from cash surrender value, whether value is sought by surrender- 
ing policy or is applied automatically to purchasing term insurance upon default 
in paying premiums (Mason’s Minn. St. 1927, §§ 3392, 3399, 3402, subd. 8). 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

2. INSURANCE. 

Provision for reduced premiums contained in life policy as reissued and 
rewritten at standard rates at time of reclassification of risk, originally classified 
as substandard, held not retroactive to date of inception of coverage, where 
insured accepted readjustment and refund made thereunder and acquiesced therein 
until his death. 


(For other cases, see Insurance, Dec. Dig. § 367[1].) 
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3. INSURANCE. 

Loans made by insurer to insured upon security of life policies do not create 
personal liability of insured which can be sued on. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

4. INSURANCE. 

Notice to insured of deduction of insured’s policy indebtedness from cash 
value of life policy held not essential to terminate coverage of policy on lapse 
thereof for nonpayment of premium, notwithstanding policy provision requiring 
notice to avoid policy for failure to repay advance or interest (Mason’s Minn. St. 
1927, §§ 3392, 3399, 3402, subd. 8). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

5. INSURANCE. 

If life policy premium is not paid during grace period, default takes effect 
as of due date subject to insured’s right during 3-month period to exercise 
options under nonforfeiture provisions (Mason’s Minn. St. 1927, §§ 3392, 3399, 
3402, subd. 8). 

(For other cases, see Insurance, Dec. Dig. § 366.) 

6. INSURANCE. 

Insurer’s correspondence with assignees of life policy after default in pay- 
ment of premium, in which insurer requested acknowledgment of assignment by 
assignor, held not waiver of premium, where letter advised assignees that policy 
had lapsed. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

7. INSURANCE. 

Permitting amendment of answer in suit on life policy to allege matters rela- 
tive to policy loan which appeared on face of policy, and to conform to proof, 
held not error. 

(For other cases, see Insurance, Dec. Dig. § 643[2].) 

Devaney, C. J., and Olsen, J., dissenting. 

Syllabus by the Court. 

1. Under our standard life insurance policy, the surrender charge (not to 
exceed 2% per cent.) authorized by law and provided for in the policy is properly 
deductible from the cash surrender value whether that value be sought by sur- 
render of the policy or applied automatically to the purchase of term insurance 
upon default in premiums. 

2. Where a life insurance policy is issued at rates higher than standard, due 
to substandard risk, and thereafter the insured is reclassified as a standard risk 
and premiums reduced to standard from time of reclassification, with policy 
“reissued at standard rates” and “rewritten” as of time of such reclassification, 
and where premium is readjusted as of that date, and refund according to such 
readjustment is accepted and the readjustment acquiesced in by insured until his 
death over 3 years thereafter, there is a practical construction placed upon the 
rewritten policy to the effect that its provisions as to rates are not retroactive to 
the inception of coverage, and the uncontradicted evidence of an unimpeached 
witness as to the fact of substandard classification and reclassification, and the 
ensuing readjustment compels a finding that there was no overcharge during the 
coverage of the substandard risk. 

3. The loan from the insurer made upon the security of a life insurance policy 
under the provisions of our standard form is not a commercial loan, and differs 
from such a loan, in that it does not in the ordinary sense create a personal 
liability of the insured and cannot be sued upon. Its deduction from the cash 
surrender value under the terms of the contract upon default of premiums is not 
a foreclosure requiring notice under the provisions of the policy relating to fore- 
closure on account of the total indebtedness being equal to or in excess of the 
total loan value. Schoonover v. Prudential Ins. Co., 187 Minn. 343, 245 N. W. 
476, followed and applied. See Palmer v. Central Life Assur. Soc. of U. S. 
(Minn.) 258 N. W. 732, this day filed. 

_ 4. Under our standard form of life insurance, upon default in premium, the 
insured becomes tentatively indebted to the insurer for the new premium, which 
in case of loss is deducted from the payment made under the policy, but, if loss 
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does not occur and the premium is not paid during the grace period, default takes 
effect as of the due date subject to the insured’s right during the 3-month period 
to choose one of the other two options as a substitute for the term insurance. 
The coverage of the primary insurance is not extended to the 3l-day grace period 
in any other manner nor is it extended to the 3-month period. 

5. We find no waiver of premium by the insurer. 

6. The trial court rightly allowed an amendment of: pleadings. 

Appeal from District Court, Freeborn County; Norman E. Peterson, Judge. 

Suit by Ida S. Erickson and others against the Equitable Life Assurance 
Society of United States. Judgment for plaintiffs, and, from an order denying 
motion for new trial, defendant appeals. 

Reversed and remanded, with directions. 

Kellogg, Morgan, Chase & Headley, of St. Paul, for appellant. 


Meighan, Knudson & Sturtz and Alfred T. Vollum, all of Albert Lea, for 
respondents. 


BOWDON vy. METROPOLITAN LIFE INS. CO. No. 5415. 
Springfield Court of Appeals. Missouri. Dec. 24, 1934. 
Rehearing Denied Feb. 5, 1935. 
78 Southwestern Reporter (2d) 474. 
1. INSURANCE. 

In action on life policy, evidence that insured committed suicide by jumping 
in front of train required directed verdict for insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

2. INSURANCE. 

Where all the evidence overcomes presumption against suicide, convincingly 
indicates that death was suicidal, and is inconsistent with accident or murder, 
insurer is entitled to directed verdict. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from Circuit Court, Pemiscot County; John E. Duncan, Judge. 

Action by Agnes D. Bowdon against the Metropolitan Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Reversed, with instructions. 

Ward & Reeves, of Caruthersville, and Fordyce, White, Mayne & Williams 
and R. E. La Driere, all of St. Louis, for appellant, 

S. I. Stiles and Sam J. Corbett, both of Caruthersville, for respondent. 


BOWDON v. METROPOLITAN LIFE INS. CO. No. 5415. 
Springfield Court of Appeals. Missouri. Dec. 24, 1934. 
Rehearing Denied Feb. 5, 1935. 
78 Southwestern Reporter (2d) 501. 


6. INSURANCE. 

Life policy provision for deduction of amount of loan, together with interest, 
from cash or reserve in estimating value of policy and amount of extended term 
insurance it would purchase, held valid (Mo. St. Ann. § 5741, p. 4388). 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 
7. INSURANCE. 

Evidence held to sustain finding that life policy had lapsed for nonpayment of 
premium at time of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Greene County; John Schmook, Judge. 

“Not to be officially published in State Reports.” 

Action by Jessie E. McGinnis against the A&tna Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Tom R. Moore, of Ozark, for appellant. 

Mann, Mann & Miller, of Springfield, for respondent. 

BAILEY, Judge. 

Plaintiff in this case brought suit upon a life insurance policy issued by 
defendant company on the life of her husband, David A. McGinnis, deceased, who 
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died August 25, 1932. The pleadings raise but one issue, i. e., whether or not the 
policy had lapsed at the time of the death of the insured. The policy was in the 
sum of $2,500, issued February 13, 1920, in which plaintiff, widow of the insured, 
was named as beneficiary. The case was tried before the court without the aid of a 
jury and resulted in a judgment for defendant from which plaintiff appeals. 

The trial court made a most comprehensive finding of facts, from which we 
quote in part as follows: 

“The facts are undisputed saving that plaintiff contends that the assured in 
his life made payment of three installments of $5.00 each on the annual premium, 
$44.73, which was due and payable, in advance, on the 13th day of February, 1932, 
with thirty-one days of grace period for payment. Defendant, company, maintains 
that only two installment payments of $5.00 each, were paid on such annual pre- 
mium. If plaintiff’s position is grounded on fact the assured died within the 
agreed automatic extended insurance period; if not, then he passed away after 
complete lapse of the indemnity pact. 

“The avails of the policy were vouchsafed to the designated beneficiary, in 
case of her husband’s death, on condition, and not otherwise, that in his life there 
had been observance and compliance, on his part of and with the terms, conditions, 
provisions and privileges contained in the contract, and in his application therefor, 
including the payment, in advance on February 13th, or within the grace period 
of thirty one days thereafter, of each year, of annual premium, $44.73. 

“He had paid up all premiums for the years ending February 12th, 1932, but 
failed, on February 13th, 1932, to make payment of the annual premium of $44.73, 
which on that day and date became due and payable for the year then commencing. 

“March 12, 1931, he obtained from defendant a loan, upon the security of 
this policy, pledged to it by him of $278.00 evidenced by his promissory note to 
the company, bearing interest from date at the rate of six per cent. per annum.” 

The court further found that, after having secured an extension for payment 
of the 1931 premium, it was all finally paid before March 23rd of that year. 

The court further found that: 


“Having failed to pay the $44.73 annual premium on its due date, February 
13th, 1932, the defendant, company, in keeping with its custom to warn policy 
holders of impending lapse, and to afford plaintiff’s late husband, assured under 
said policy, opportunity to avert such lapse, it provided him, about March 3rd, 
1932, by mail, addressed to him at Ozark, Missouri, a printed form (Form No. 
1999—defendant’s exhibit 2) headed ‘Request for extension.’ Along with such 
form defendant enclosed a self addressed envelope in which assured might return 
such form, with remittance from him, to the defendant’s office at Kansas City, 
Missouri, after assured had signed the form. Before having mailed such form to 
the assured the agent of defendant, in charge of the Kansas City office, filled cer- 
tain blanks of the form so that on receipt of the form by the assured nothing 
would remain for the assured to do aside from signing and returning it, with 
his remittance, in the envelope, already addressed, to the defendant. This form, 
No. 1999, was one of three used by defendant. Form 1999 is on white paper. The 
second of such three forms is on yellow paper, in number Form 1999-A, is headed 
‘Extension agreement,’ and is defendant’s exhibit 3. The third form is on blue 
paper, is numbered Form 1999-B, is headed ‘Record of Extension,’ and is defend- 
ant’s Exhibit 4. They are of uniform size, and so printed with blanks in the main 
so arranged that by the use of two carbon sheets, there can be supplied, on all 
three of the forms, in one operation, using a lead pencil, in appropriate spaces 
left therefor, the number of the policy, the amount of the payment, the name of 
the assured, the date to which, at pro rata premium rates, the policy is by such 
payment extended for payment, with interest, of the premium, and the original 
due date of such annual premium. In addition there is provided a specially ruled 
block, in which to extend figures after each of the lines, i. e., ‘Premium,’ ‘Total 
paid to date,’ ‘Balance,’ ‘Total interest added,’ ‘Amount due.’ Upon the coming in 
of the ‘Request per extension form number 1999,’ signed by assured, accompanied 
by the remittance to the company, the agent at Kansas City merely inserted the 
date of the receipt by him of the money, on the line immediately above the word 
‘Countersigned, (form 1999-A) and sent it forward by mail to assured. At or 
about the same time the Kansas City agent transmitted to defendant at its home 
office a duplicate original of the blue sheet (form 1999-B) ‘Record of Extension,’ 
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after having filled the date in each of the two spaces, one being the date of 
mailing to assured of form 1999, ‘Request for Extension,’ and the other being the 
date of the mailing to the Home Office of the Original of Form 1999-B, ‘Record 
of Extension.’ 

“As a part of this separate finding, by the court, of the facts as requested 
by defendant, it should be stated, since the court so finds, as a fact, from the 
evidence, and the circumstances in evidence, that when the defendant company, 
about March 3rd, 1932, forwarded to assured the form on which he might apply 
to it for extension (Form 1999), it filled out appropriate blanks, using carbon 
sheets, so as to accomplish in one operation, the supplying of the number of the 
policy here sued upon, the name of assured, the date to which a remittance of 
$5.00 would extend time, at pro rata premium rates, of the payment of the bal- 
ance of the premium, and the date, that is to say the original due date of the 
annual premium, the general agent’s name was placed on the line in the lower 
right hand corner and, in addition, the figures were inserted in the block in the 
lower left hand corner, on the assumption that assured would want or desire to, 
as he had done in 1931, remit $5.00 installment; filled such amount in both the 
body of the form, and in the block under the total amount of the annual premium 
(as if the $5.00 had already been received), carried down the balance on that 
anticipation, added interest for another thirty days on such balance and followed 
that by bringing down the amount that would be due, then, if the $5.00 payment 
would come in. All that was done before the Kansas City office mailed the form 
for request for extension to assured. The court further finds, from the evidence 
and the circumstances in the record, that assured received the form; that he 
executed and returned it, with $5.00 to the defendant’s Kansas City office, where 
same were received about March 15th, 1932 (defendant’s exhibit 11), at which 
time that office mailed to assured, addressed to him at Ozark, Missouri, the 
‘Extension Agreement’ (said exhibit 11), which was found in the papers of the 
defendant, assured. The figures in the block, lower left hand corner, on that form 
(1999-A) in carbon, are identical with those placed in that block by the agent of 
defendant, in Kansas City office, before the request form (1999) was mailed to 
assured about the 3rd of that month. Thus, when assured in response to his 
application, by the use and mailing, by him, of the request blank, with his $5.00 
enclosure therewith, received the extension agreement slip he had the defendant's 
acknowledgement, in the form of an agrement, a contract, and showing he had 
then paid $5.00 on the 1932 premium, and owed a balance of $39.93 on the annual 
premium for that year. On the other hand the defendant, company, had in its 
Kansas City archives assured’s proposal for extension of time for payment and 
the consideration, $5.00 therefor. Time went on. Assured failed to pay the annual 
interest on his loan. He made no payment on the principal. When March 3lst, 
1932 arrived the defendant again sent out a warning to the assured of the 
imminent lapse hazard, going through the same process as already outlined with 
respect to the first $5.00 installment. The only difference being that the Kansas 
City agent, assuming that assured would want, to send another $5.00 and in anti- 
cipation thereof, in filling out the spaces in the block, inserted opposite the words 
‘Total paid to date,’ the figure 10. Assured received it, executed and returned it, 
with $5.00 to the Kansas City office, where it was received about April 13th, 1932, 
on which date that office forwarded the extension agreement therefor (Defendant's 
Exhibit 12) to assured, with the same figures in the block, as appeared in his 
request for extension, showing in the form of extension contract that up to 
April 13th, 1932, he had paid $10.00 in all, and that thereupon the time, at pro 
rata premium rates, was extended to May 13th, 1932, for payment of balance of 
the annual premium which fell due February 13, 1932. That extension agreement 
(said defendant’s exhibit 12) was with the other papers of the deceased, assured, 
at the time of his demise. If he failed to pay either additional premium, or any 
of the principal of his loan debt to the company, or any interest thereon, then 
under the most favorable interpretation of his policy, and his application therefor, 
his age considered, and giving him the benefit of the last day under the automatic 
extended insurance period feature, all insurance under the contract would ter- 
minate without further value to the assured, or his beneficiary, on the 28th day 
of July 1932. What was done, or neglected to be done? The court, from the evi- 
dence and circumstances, is constrained to and does further find, that assured did 
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not: (a) pay any interest on his loan; (2) any part of the principal of his 
indebtedness to the company, or (3) anything on account of the $44.73 annual pre- 
mium, which fell due and payable on the 13th day of February 1932, aside from 
the two installments of $5.00 each, already mentioned,—notwithstanding that in 
May, 1932, the defendant company, in keeping with its custom, again sounded to 
assured the alarm of the approach of the danger period, in that it mailed to him 
another form, filled out, excepting the line for his signature, as was done in the 
two previous occasions, the only difference being in the amount inserted opposite 
the words ‘Total Paid to date,’ which was, in this case, 15—in anticipation, by 
defendant, that assured would want to pay another $5.00 installment on account, 
which, when received by defendant, would make $15.00 paid, and carry the policy 
at pro rata premiym rates, to June 13, 1932, for payment of the premium with 
interest, which fell due February 13, 1932. When that form left the Kansas City 
office it was filled out (including the figures in the block), excepting the assured’s 
signature. At the time it was filled out carbon sheets were used, so that the three 
fotms already mentioned were made in triplicate. If assured received the ‘Request 
for Extension,’ form (1999) he would sign it, if he desired to keep this policy 
alive, on the pro rata premium rate basis, and in that case he would have returned 
it with a remittance of some sort to the defendant’s Kansas City office, and 
thereupon get back the Extension Agreement form, with those identical figures in 
the block, already put there by the use of carbon sheets when form 1999 was made. 
If he preferred not to spend any more money on the policy, and let the company 
take its loan or cash surrender value, at that time, in satisfaction of what he 
owed to it, principal and intérest, and he, having had the use of and retaining 
what the company had loaned to him, without interest, and he having had the 
coverage of insurance upon his life, under the automatic extended insurance period 
provision, until in June 1932, he knowing, as he must have known, that he had 
paid only two installments of $5.00 each, on the 1932 annual premium, that was 
his privilege. He elected to and did choose the latter. The request for extension 
remained unsigned, and was found, unexecuted and unheeded by him, with other 
papers of his, after his death. It is plaintiff's Exhibit ‘C.’ She relies upon it, and 
upon it alone, to sustain his claim that her departed husband, assured, had paid 
not $10.00 but $15,—because in that form there appears, in the block, already 
referred to, the following: ‘Total paid to date $15.00.’ There is no proof, unless 
those words and figures are proof, that defendant ever received $15.00 on account 
of the 1932 premium, or that the premium for any previous year was ever paid. 
The court further finds, as a fact, from the evidence, that there was not trans- 
mitted to defendant more than the two installments of $5.00 each on the 1932 
premium. The evidence is that they were sent by checks. * * * 


“The books, records and other evidence of defendant company show that it 
received no more from assured than his beneficiary has produced receipts or 
extension agreements for. No trace of evidence is available that assured trans- 
mitted more than two installments of $5.00 each on the 1932 premium. The bene- 
ficiary, plaintiff, widow of assured and her brother, a witness, who was an agent 
of defendant for ten years, until 1928, made what appears to have been diligent 
and exhaustive search and investigation to discover, if possible, that assured had 
paid more than ten dollars. After his death, the widow as administratrix, and 
aided by her said brother, both accompanied by the three appraisers and witnesses 
appointed by the Probate Court, went into and examined the papers, records, etc., 
and property of the deceased. The bank pass book was balanced to ascertain his 
money in bank, cancelled vouchers (checks) were explored, as well as exchange 
or draft records of the bank, to reveal if possible some sign, token or clew, to 
indicate that he had paid more than ten dollars. Nothing was found, save and 
excepting the May, 1932, unexecuted ‘Request for Extension’ already referred to. 


“In that connection the court from the evidence further finds that after as- 
sured’s death the plaintiff, aided by her said brother, witness Chaffin, notified de- 
tendant of the death of assured, and in due course of mail received from the de- 
fendant company blank for proof of death (Defendant’s exhibit A and B.) Be- 
ore forwarding such blank the company had inserted the policy numbers, namely 
N-360770 and N-470490, which represented the two other policies in defendant 
company, on the life of said assured, being for $2,500.00 and $10,000.00, respectively. 
This notation appeared at the top of the form for proof of death, plainly printed, 
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following the words: ‘Numbers of policies in this company under which you 
claim.’ One of these two policies was taken out three years, and the other five 
years, after the date of the policy sued on. A letter from the defendant, dated 
Sept. 2, 1932, (defendant’s exhibit 13) accompanied the blank for proof of death. 
It clearly and frankly stated that the company was enclosing claim papers under 
those two policies (not the one in suit), form 36-B to be completed by the widow 
beneficiary (plaintiff) and form 36-A by the attending physician; and that the 
company formerly had policy No. N-237181 (the one sued on here) for $2,500.00 
on deceased’s life, which policy lapsed for non-payment of the February 13, 1932 
premium, and that it had not been re-instated; and that under the terms of the 
policy the extended insurance value ceased before the date of the death of assured. 

“The court from the evidence further finds that assured paid not $15.00 but 
only $10.00 in the two aforementioned installments of $5.00 each in 1932. That the 
policy was issued on the non-participating plan and that assured was entitled to no 
dividends thereunder; that neither the assured nor his beneficiary, nor anyone else 
having any interest in the policy ever made any request of defendant for paid up 
policy, payable at his death, or for the net cash value, in cash, or to exercise any 
other option or privilege mentioned in section 14 under the policy after it had 
lapsed for non-payment of premiums; that before the date of the death of. the as- 
sured, August 25th, 1932, the extended term insurance had expired, the policy sued 
on had absolutely lapsed, and all insurance rights and interests of assured and the 
beneficiary, plaintiff, under said policy ceased. 

“Conclusion of law: 


“Under the facts, hereinabove separately stated, the court finds the issues 
against plaintiff and in favor of defendant. Accordingly, Judgment for defendant.” 


[6, 7] The policy in this case provided that after three full years’ premiums 
shall have been paid thereon and any subsequent premium shall have been unpaid 
when due, the value of the policy, without action of the owner, would be applied 
to extend the policy as paid-up term insurance, for the sum insured, less any in- 
debtedness to the company. The policy further provided that the period of term 
insurance would be such as said value of the policy would purchase when used as 
a single net premium at the attained age of the insured according to the table of 
mortality contained in the policy. Plaintiff seems to contend that any provision in 
the policy which provides that the indebtedness to the company reduces the amount 
continued as term insurance in such proportion as the indebtedness bears to the 
cash value of the policy is void, citing Gooch v. Metropolitan Life Ins. Co., 333 Mo. 
191, 61 S.W.(2d) 704. That case so holds, but we have no such question involved 
here. The policy provided for the deduction of the amount of any loan, together 
with interest, from the cash value or reserve, in estimating the value of the ‘policy 
and the amount of extended term insurance it would purchase. Such deduction is 
permitted by statute. Section 5741, R. S. Mo. 1929 (Mo. St. Ann. § 5741, p. 4388). 
That method was followed by the actuaries who testified in this case. It appears 
unnecessary to review those figures which are fully set out in the finding of facts 
made by the trial court. There can be no doubt from their evidence, including the 
expert who testified for plaintiff, that if but $10 had been paid on the 1932 pre- 
mium at the time of the death of the insured, the policy had lapsed and was of no 
value. The trial court so found, and we are of the opinion there was substantial 
evidence in support of that finding. 

We find no material error in this case, and the judgment should be affirmed. 
It is so ordered. 


Allen, P. J., and Smith, J., concur. 


COPPLE v. SUPREME FOREST WOODMEN CIRCLE. No. 18263. 
Kansas City Court of Appeals. Missouri. Jan. 7, 1935. 
78 Southwestern Reporter (2d) 508. 
INSURANCE. 
In action on contract of life insurance, defendant insurer held to have burden 
to show that it was fraternal beneficiary association licensed in Missouri and that 
insured committed suicide, which under its by-laws rendered contract void. 


(For other cases, see Insurance, Dec. Dig. § 817[3].) 
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3. INSURANCE. 
In action on contract of life insurance, suicide of insured is not presumed. 
(For other cases, see Insurance, Dec. Dig. § 817[3].) 


Appeal from Circuit Court, Jackson County; Jasper Bell, Judge. 

“Not to be published in State Reports.” 

Action by Alice Copple against the Supreme Forest Woodmen Circle. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Prescott Brown, of Kansas City, for appellant. 

Trusty & Pugh and John F. Cook, all of Kansas City, for respondent. 

CAMPBELL, Commissioner. 

The defendant in February, 1925, issued to Hope Copple a contract of insurance 
by the terms of which it promised upon her death to pay to the plaintiff the sum 
of $1,000. The insured died November 8, 1925. The defendant was informed of 
the death of the insured, and thereupon denied liability under the contract. There- 
after plaintiff brought this suit alleging the facts above stated and praying judg- 
ment for the amount stated in the contract, penalties and attorney’s fees. The de- 
fendant filed motion to dismiss, based upon the theory of res judicata. The motion 
was overruled. Thereafter the defendant filed answer alleging that it was a cor- 
poration organized under the laws of the state of Nebraska, and further alleged 
facts sufficient to show that it was a fraternal beneficiary association duly licensed 
in Missouri; that its constitution, laws, and by-laws were a part of the contract 
sued upon; that under the provisions of its by-laws, in event the insured came to 
her death by her own hand, the contract became null and void; and that the death 
of the insured was caused by suicide. The plaintiff had a judgment in the sum 
of $1,000, from which the defendant has appealed. 

[1] The record does not disclose that evidence was heard upon the motion to 
dismiss nor is the motion incorporated in the bill of exceptions. Hence the plea 
of res judicata is not here for consideration. Bullock v. B. R. Electric Supply Co., 
227 Mo. App. 1010, 60 S.W.(2d) 733. 

[2, 3] The defendant argues the court erred in refusing to give its instruction 
in the nature of a demurrer to the evidence offered at the close of the evidence. 
The case was tried upon the theory that the burden of proof was upon the defend- 
ant to prove the allegations of its answer. The burden of proof was upon defend- 
ant to show that it was a fraternal beneficiary association licensed in Missouri, and 
that the insured committed suicide. The evidence of the defendant touching the 
question of suicide was slight, and based entirely on oral testimony, and, inasmuch 
as suicide is not presumed, the question was one for the jury. 

[4] The defendant contends the court erred in excluding its Exhibits A, B, C, 
D, and E, which it claims were proofs of death furnished by the plaintiff. The 
plaintiff objected to the introduction of the exhibits except Exhibit E, upon the 
ground that there was no showing that plaintiff furnished them. Following a 
colloquy between court and counsel, defendant withdraw the offer of the exhibits 
to which objection was made. Later in the trial in rebuttal the exhibits were again 
offered by the defendant and excluded upon the ground that they were not proper 
rebuttal evidence. It is not claimed that the exhibits disproved, or tended to dis- 
prove, any of the evidence introduced by the plaintiff. We cannot say that the 
court abused its discretion in excluding the exhibits when they were offered in re- 
buttal. Glenn v. Thompson (Mo. App.) 61 S.W.(2d) 210. The record is free of 
error prejudicial to the defendant. The judgment is affirmed. 

Reynolds, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the court. 
The judgment is affirmed. 

All concur. 


FERNANDEZ v. MUTUAL LIFE INS. CO. OF BALTIMORE. No. 22813. 
St. Louis Court ef Appeals. Missouri. Feb. 5, 1935. 
78 Southwestern Reporter (2d) 526. 
1. INSURANCE. 


_ Defense of fraud by false representations as to insured’s health in application 
for life insurance policy, containing clause declaring it incontestable after 2 years 
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except for fraud, misrepresentation of age, or nonpayment of premium, remained 
open to insurer in action thereon, notwithstanding such clause and insured’s pay- 
ment of premiums for over 2% years. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE. 

Burden was on insurer, urging insured’s false and fraudulent representations 
respecting his health as defense in action on life insurance policy, to prove that 
insured made such representations at time of applying for policy. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

3. INSURANCE. ; 

Whether insured made false and fraudulent representations as to his health 
at time of applying for life insurance policy sued on held fact question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. INSURANCE. : i 

Insured, unable to read English, in which soliciting agent wrote answers to 
questions in application for life insurance policy, held not bound thereby because 
of his failure to request his wife or brother to examine document before signing 
it, in view of testimony that they read language very imperfectly, if at all, and 
could not understand lengthy or unusual words (Mo. St. Ann. § 5733, p. 4380). 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

5. INSURANCE. 7 ; 

Evidence in action on life insurance policy held sufficient to take to jury 
question whether insured made truthful answers to questions propounded by solicit- 
ing agent and latter wrote false answers thereto in application for policy because 
of his mistake, negligence, or perfunctory treatment of questionnaire (Mo. St. 
Ann. § 5733, p. 4380). 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from St. Louis Circuit Court; James F. Green, Judge. 

Action by Niva Fernandez against the Mutual Life Insurance Company of 
Baltimore. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Jones, Hocker, Sullivan, Gladney & Reeder and Warren F. Drescher, Jr., all 
of St. Louis, for appellant. 

Hay & Flanagan, of St. Louis, for respondent. 


LEEDS v. PRUDENTIAL INS. CO. OF AMERICA. No. 29108. 
Supreme Court of Nebraska. Feb. 14, 1935. 
258 Northwestern Reporter 672. 
1. INSURANCE. 

Evidence /ield insufficient to establish that insured willfully and fraudulently 
concealed fact that she was suffering from tuberculosis when she signed applica- 
tion for industrial life insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Syllabus by the Court. 

A physician may testify to the number of times he was called, and the dates 
of his professional visits, as these facts are not within the privileged communica- 
tion rules set out under sections 20-1206 and 20-1207, Comp. St. 1929. 

2. If a patient is accompanied by a friend, who remains with her during ex- 
amination by a physician, the fact that this third person was allowed to be present 
is not in itself a waiver of privilege by the patient. 

3. A proper cross-examination of such third person, present during the exam- 
ination by the physician, should not be construed as a waiver of privilege. 

Appeal from District Court, Adams County; Blackledge, Judge. 

Action by Julia H. Leeds, individually and as administratrix of the estate of 
Mabel Fernandez, deceased, against the Prudential Insurance Company of America. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 
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Beghtol, Foe & Rankin, of Lincoln, J. E. Ray, of Hastings, and Ralph W. 
Hyatt, of Newark, N. J., for appellant. 
J. E. Willits, of Hastings, for appellee. 


HANDSHOE v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
Municipal Court of City of New York, Borough of Manhattan, 
Fourth District. Dec. 11, 1934. 
277 New York Supplement 117. 
INSURANCE. 

Under contract entitling agent soliciting life insurance to renewal commissions 
on premiums paid in cash to insurer, insurer held liable for renewal commissions, 
though payment of premiums was waived as to policyholder under disability fea- 
tures of life policy, where insurer maintained disability reserve account and pre- 
miums waived were made up from such account. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 

Action by Pauline Handshoe against the Equitable Life Assurance Society of 
United States. 

Judgment for plaintiff. 

Hyman J. Goldberg, of New York City, for plaintiff. 

Alexander & Green, of New York City (John M. Preston, of New York City, 
of counsel), for defendant. 

PARELLA, Justice. 

This is an action brought by the plaintiff, as assignee, to recover the sum of 
$72.56, which represents renewal commissions due from the defendant on two 
policies of life insurance issued by it to one Morris Rosentover in 1926, which ap- 
plication was solicited by the plaintiff’s assignor. 

Defendant and one Sam Handshoe, plaintiff’s assignor, entered into a written 
contract on June 6, 1925, whereby said Sam Handshoe was employed as an agent 
by the defendant to canvass for applications for insurance in the defendant com- 
pany. The agent was to be allowed first-year commissions and then certain re- 
newal commissions on premiums paid from the second to the tenth year. 

During the years from 1926 to 1933 the insured paid semiannual premiums on 
both policies, and renewal commissions were paid by the defendant on said pre- 
miums. 


The policies in question contained certain disability features, viz., if the in- 
sured were to become totally and permanently disabled, and were to file a claim 
with the company, and if said claim were allowed or recognized by the defendant 
company, then the insured would receive payment of a specific sum each month 
and the waiver of payment on any premiums falling due under the policies during 
the continuance of the disability of the insured. 


The insured in the latter part of 1932 filed a claim for disability benefits with 
the defendant company, which claim was recognized and approved. 


The semiannual premiums due on both policies on February 19, 1933, and Au- 
gust 19, 1933, respectively, were waived by the said defendant company. 

The plaintiff herein relied upon the written contract between her assignor 
and the defendant company. 

The defendant concedes that the amount of the renewal commissions, $72.56, 
is correct, but contends that the plaintiff is not entitled to recover said renewal 
commissions on the premiums where the payment of the premiums is waived by 
it. 

Among many things, the contract between plaintiff’s assignor and the defend- 
ant company, entered into on June 6, 1925, provides, as appears on the first page 
of the contract, as follows: “3. The agent shall be allowed the following commis- 


sions on premiums as paid in cash to the Society, on policies issued under this 
contract. * * *” 


In considering this provision, it is plaintiff’s contention that, where an insured 
presents a claim for disability benefits, which benefits include the waiver of the 
payments of premiums by the insured during the continuance of disability, and 
such claim is approved by the defendant company, the agent’s right to renewal 
commissions on premiums thus waived is not effected thereby. The defendant, 
however, contends that the agent is not entitled to renewal commissions where the 
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payment of premiums is waived by the defendant company under the disability 
features of the policy, in that no cash was paid to the society. 

It is conceded that the defendant company maintained a general account and a 
disability reserve account, and that premiums waived by said company were made 
up from the disability reserve account to the general account of the said defendant 
company. 

Upon the foregoing facts, I find that the agency contract as heretofore men- 
tioned does not provide specifically that the premium payment must be made by 
the policyholder. I further find that it is not disputed that the general account 
of the company received payment of the 1933 premiums from the disability re- 
serve account, on which premiums the plaintiff is now asking renewal commissions, 
even though payment was waived to the policyholder. I further find that nowhere 
in the agency contract does it affirmatively appear that the agent is not to receive 
renewal commissions on premiums waived because of disability. 

Accordingly, by reason of all of the foregoing, I direct judgment after trial 
and on the merits in favor of the plaintiff, Pauline Handshoe, in the sum of 
$72.56, together with accrued interest thereon. Five days’ stay of execution. 


SIMSAKI v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
Supreme Court, Appellate Term, First Department. Feb. 14, 1935. 
277 New York Supplement 424. 
INSURANCE. 


Where employee became sick and died several months later without having 
been able to resume work, and insurer, on notice from employer, terminated group 
insurance as to employee after his sickness, and monthly premiums were not paid, 
policy held terminated as to employee. 

{For other cases, see Insurance, Dec. Dig. § 177.) 


Appeal from Municipal Court, Borough of Manhattan, Second District. 

Action by Camile Simsaki, also known as Camile Siniscalchi, against the 
Equitable Life Assurance Society of the United States. Judgment for plaintiff, 
and defendant appeals. 

Reversed, and judgment directed for defendant. 

Argued January term, 1935, before Hammer, Callahan, and Shientag, JJ. 

Alexander & Green, of New York City, for appellant. 

Max F. Finkelstein, of New York City, for respondent. 

Per Curiam. 

When the employer notified the defendant society to cancel or terminate the 
group insurance as to Simsaki, the employee, and the latter entered such ter- 
mination upon its records on September 15, 1931, and the monthly premiums for 
coverage of Simsaki were not paid after September 1, 1931, the policy was ter- 
minated as to the employee, and his rights thereunder ceased. The illness of the 
employee on account of which he could not work from August, 1931, up to his 
death on February 27, 1932, did not preserve in him a right to the insurance. 


Judgment reversed, with $30 costs, and judgment directed for defendant with 
costs. All concur. 


COLSON y. STATE MUT. LIFE. ASSUR. CO. OF WORCESTER, MASS. 
No. ; 
Supreme Court of North Carolina. Jan. 28, 1935. 
178 Southeastern Reporter 211. 
1. INSURANCE. 


Knowledge of insurance agent, when acting within scope of powers intrusted 
to him, that insured was suffering from diabetes at time of reinstatement of life 
policy, held imputable to insurer, in absence of fraud or collusion between insured 
and agent. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

2. INSURANCE. 

On issue whether knowledge of insurance agent that insured was suffering 
from diabetes at time of reinstatement of life policy was imputable to insurer, 
opinion of doctor as to whether person who has diabetes has an insurable risk 
held immaterial. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 
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Appeal from Superior Court, Forsyth County; Hill, Judge. 


Suit by Mabel T. Colson against the State Mutual Life Assurance Company 
of Worcester, Massachusetts. From a judgment in favor of plaintiff, defendant 
appeals. 

No error. 

The following issues were submitted to the jury and their answers thereto: 

“(1) Did James H. Colson, in the application for reinstatement of the policy 
sued on, declare that he was then in sound health and that during the past twelve 
months he has had no disease, injury, or impairment of health, as alleged? A. Yes. 

“(2) Did said James H. Colson, at the time he applied for reinstatement of 
the policy sued on, have diabetes, and had he been suffering from such disease 
within twelve months prior thereto, as alleged in the answer? A. Yes. 

“(3) Did James H. Colson know at the time he made said declarations that 
he had diabetes? <A. Yes. 

“(4) Did the defendant, through its agent, E. M. Spivey, at the time of the 
reinstatement of the policy sued on, have knowledge that James H. Colson was 
suffering from diabetes? A. Yes.” 

The court below rendered judgment on the verdict. The defendant made 
numerous exceptions and assignments of error and appealed to the Supreme Court. 

Manly, Hendren & Womble, of Winston-Salem, for appellant. 

John C. Wallace and Parrish & Deal, all of Winston-Salem, for appellee. 

CLARKSON, Justice. 

The defendant admitted that, pursuant to a written application, it, under date 
of April 3, 1931, issued and delivered to James H. Colson, the husband of the 
plaintiff, a policy of insurance upon the life of the said James H. Colson, No. 
388016, in the face amount of $5,000, the plaintiff, Mabel T. Colson, being the 
beneficiary therein; and that premiums due January 3, 1933, April 3, 1933, July 3, 
1933, and October 3, 1933, were duly paid. The defendant further admitted that 
James H. Colson died in Winston-Salem, N. C., on October 6, 1933, and that due 
proofs of death were filed, and that demand had been made upon it for the pay- 
ment of the face amount of said policy. The policy was offered in evidence. The 
only provision in the policy pertinent to this suit is that with respect to rein- 
statement, which reads as follows: “This policy may be reinstated at any time after 
default in premium payment, provided it has not been surrendered for its cash 
value, or its extension period expired, upon the production” of evidence, satisfac- 
tory to the company, of the insurability of the person whose life was insured and 
the payment of all overdue premiums and the payment or reinstatement of any 
other indebtedness to the company under this policy, with simple interest at the 
rate of six per cent per annum.” 

The application for reinstatement is as follows: “Application for Reinstate- 
ment to State Mutual Life Assurance Company of Worcester, Massachusetts, Pol- 
icy No. 388016; Premium, $40.55, Due Date, October 3, 1933. I hereby make appli- 
cation for reinstatement of the above numbered policy which lapsed for nonpay- 
ment of the premium indicated; and for the purpose of inducing the company to 
reinstate said policy, I do hereby declare that I am now in sound health and that 
during the past twelve months I have had no disease, injury, or impairment of 
health whatsoever, neither have I consulted nor been treated by any physician, 
surgeon, or practitioner; and that I have made no application for life insurance 
to any company or society which was rejected, postponed, or modified in kind, 
amount, or rate. I further agree that the truth of the foregoing statements shall 
be the basis of reinstatement of said policy, and the acceptance by the company 
of the premium now in default shall not be taken as a precedent for future similar 
action. (Signed) James Hardy Colson, Applicant. (Colson) written in lead pencil. 
This application must be dated and witnessed when signed. I certify that the fore- 
going application was signed in my presence at Winston-Salem, State of North 
Carolina, under date of November 28, 1932. Witness: E. M. Spivey. This applica- 


tion is required if the premium is paid after thirty-one days, but within two months 
of due date.” 


It is contended by defendant that the statements made by James Hardy Colson 
in the application for reinstatement of the policy were false. That he was not in 
sound health, but had diabetes. That the defendant company is not estopped or 
the provision waived by the knowledge of the agent of the false answers of the 
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insured. On the other hand, plaintiff contended that E. M. Spivey was an agent 
of defendant company and had full authority to reinstate James Hardy Colson. 
That with full knowledge of all the facts, and in the scope of his employment, 
and without fraud or collusion on the part of the insured and agent, it waived 
the provision as to diabetes in the application for reinstatement, and reinstated the 
applicant to full benefits under the insurance policy. 

[1] The controversy waged around the fourth issue, which was mainly one of 
fact. The jury answered this disputed fact from a charge of the court below, 
free from error, in favor of the plaintiff. We do not think the verdict and judg- 
ment should be disturbed. The defendant, in its brief, states: “The theory upon 
which the case was tried is that the verdict and judgment should be for the 
defendant upon issues 1, 2, and 3 unless the knowledge of the agent (Spivey) is 
imputed to the defendant. So the principal question is: Under what circumstances 
is the ——— of an agent of an insurance company, to be imputed to the 
principal.” 

On this aspect, the court below charged the jury: “With reference to the 
fourth issue, gentlemen, the Court instructs you that the knowledge of an agent, 
when acting within the scope of the powers entrusted to him, will be imputed to 
his principal, the company, provided there is no fraud.or collusion between the 
insured and the agent. If there should be fraud or collusion between the insured 
and the agent, then knowledge of the agent would not be imputed to the company, 
that is, the principal.” 

In Laughinghouse v. Insurance Co., 200 N. C. 434, 436, 157_S. E. 131, -132, 
speaking to the subject, we find: “It is held that, in the absence of fraud or collu- 
sion between the insured and the agent, the knowledge of the agent, when acting 
within the scope of the powers intrusted to him, will be imputed to the company, 
though the policy contains a stipulation to the contrary. Short v. LaFayette Ins. 
a ee C. 649, 140 S. E. 302; Insurance Co. v. Grady, 185 N. C. 348, 117 

In Rocky Mount Savings & Trust Co. v. Insurance Co., 201 N. C. 552, 555, 
160 S. E. 831, 832, we find: “Couch, Encyclopedia of Insurance Law, vol. 6, § 
1375, states the proposition as follows: ‘And a contract for reinstatement of a 
life policy is not a new contract; rather, it is merely a waiver of forfeiture, so 
that the original policy is restored and made as effective as if no forfeiture had 
occurred, unless the contract for reinstatement is itself tainted with such fraud 
as would justify the company in repudiating.’ ” 

Dr. Wingate M. Johnson, a witness for defendant, testified in part: “Until the 
discovery of insulin diabetes would have a good deal of effect towards shortening 
the normal span of life, but since the discovery of insulin, it is possible to live 
out a normal life expectancy.” 

[2] We see no error in the exclusion of the opinion of this doctor as to 
whether a person who has diabetes has an insurable risk. It was immaterial to 
the controversy—it may not be amiss to state that the evidence is to the effect 
that Colson did not die of diabetes, but another cause wholly apart from this 
disease. The charge of the court below gave all the contentions of the parties to 
the controversy fairly and charged the law applicable to the facts correctly. We 
see no prejudicial or reversible error. 

No error. 


RUNDLE v. NORTHWESTERN NAT. LIFE INS. CO. OF MINNEAPOLIS, 
MINN. No. 6319. 
Supreme Court of North Dakota. Feb. 20, 1935. 
259 Northwestern Reporter 43. 
INSURANCE. 

Insurer held not obligated or authorized to apply accumulated dividends on 
unpaid premiums to continue life policy in force after lapse, where insured in 
application exercised option to leave dividends to accumulate as interest-bearing 
savings fund. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Syllabus by the Court. 
Defendant issued a policy of insurance upon the life of plaintiff’s wife, which 
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policy contained several optional privileges with respect to future dividends. In 
her application, made a part of the policy, the insured designated a specific option 
to leave dividends to accumulate as interest-bearing savings fund. Insured died 
without making any change with respect thereto. Held insurer was not obligated 
or authorized to apply accumulated dividends on unpaid premium so as to con- 
tinue policy in force after forfeiture. 

Appeal from District Court, Hettinger County; Berry, Judge. 

Action by Earl Clifford Rundle against the Northwestern National Life Insur- 
ance Company of Minneapolis, Minn. Judgment for plaintiff, and defendant appeals. 

Reversed and action dismissed. 

Dullam & Young, of Bismarck, for appellant. 

Harvey J. Miller, of New England, for respondent. 

Jansontius, District Judge. 

The facts in this case have been stipulated and are as follows: On August 5, 
1929, the defendant, through its duly authorized agent, took the application of 
Edith Elizabeth Rundle for a policy of life insurance in the sum of $1,000. Pur- 
suant to such application, the defendant on August 5, 1929, issued and delivered 
to said applicant its policy of insurance which had attached thereto a photostatic 
copy of the application. The plaintiff herein was at the time and until the death of 
Edith Elizabeth Rundle, her husband, and the beneficiary named in the policy. 

_ Edith Elizabeth Rundle died on December 29, 1932, and on January 6, 1933, 
plaintiff notified the defendant of the death of the insured and demanded the 
necessary blanks on which to make additional proof of death. The defendant 
refused to furnish such blanks, and refused to pay the insurance for the reason 
that it claimed said policy had lapsed. 

The premiums required to be paid by the policy were paid when due in the 
years 1929 and 1930. The annual premium of $32.50, which was due August 5, 
1931, was paid March 12, 1932, by making a premium loan on the policy to cover 
the amount of the premium, with interest that then had accrued amounting in all 
to $33.30. The premium due on August 5, 1932, was not paid. The cash surrender 
value of the policy on August 5, 1932, was $35, and a loan of $33.30 was unpaid, 
so that there remained on the loan a balance of $1.70 to apply on the premium, 
which was sufficient to extend the policy until and including October 25, 1932. 

The policy in question is known as a participating policy. Its provisions with 
reference to participation comprises paragraph 7 of the policy. As far as these 
provisions are involved in this suit, they are as follows: 

“7. Annual Dividends. This policy shall participate in the surplus and the 
company will annually determine and account for the portion of the divisible sur- 
plus accruing hereon. The first distribution shall be contingent upon the payment 
of premiums for the second policy year, but subsequent dividends shall not be 
contingent upon the payment of future premiums. Such dividends shall be the 
property of the insured, and at his option may be 

“a Used to Reduce the Cost either (1) by withdrawal in cash, or (2) by 
application toward payment of premiums; or 


“b. Applied to Increase the Amount of Insurance by the purchase of paid-up 
participating Additions to the policy; or 

“c, Applied On the Accelerative Endowment Plan to shorten the endowment 
period or reduce the number of premium payments. Each succeeding dividend 
applied under this plan shall be used to mature the policy as an endowment at 
an earlier anniversary date; if any dividend is more than sufficient to mature the 
endowment at a certain anniversary, the difference shall be used to increase the 
amount payable at maturity, or, the policy may instead be converted into a par- 
ticipating paid-up policy for its face amount payable upon the same terms as this 
policy, such conversion becoming available whenever the reserve value of the 
dividends thus applied, together with the policy reserve, shall amount to the single 
premium therefor; or 

“d. Left to Accumulate as an Interest-bearing Savings Fund withdrawable at 
any time. Dividends so left shall be credited with interest, the rate to be deter- 
mined annually by the Company, but in no event to be less than three and one-half 
—— and if not withdrawn will be added to the proceeds at death, maturity, or 
surrender. 
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“Unless the Insured shall select otherwise within three months after the mail- 
ing of notice offering such selection, dividends shall be paid in cash.” 

At the time of the death of the insured, there had accumulated, as dividends 
on said policy, the sum of $10.75, the earnings being of the character described 
and provided for in said section 7 of the policy. 

The application for insurance which is attached to the policy at paragraph 12, 
part 1 thereof, contains the following questions: 

“How shall dividends be used? 

“Place a check mark before the option selected, and all future dividends will 
be so applied unless otherwise requested.” 

Opposite the question and the quoted directions, the four options are set out 
as follows: 

“a. Cash or premium. 

“b. Paid up additions. 

“c. Accelerative or Pure Endowment. 

“d. Left to accumulate at interest.” 

A check mark is placed before the last one—“Left to accumulate at interest.” 

The policy contains under the head of “Non-Forfeiture” provisions a stipula- 
tion to the effect that after the policy has been in force three full years or more, 
the insured may within thirty-one days after default in payment of any premium 
select one of three options. 

The first option is to surrender the policy for its cash value; the second is 
to have the policy indorsed for participating paid-up endowment insurance of a 
reduced amount payable at the same time and on the same conditions as his pol- 
icy; the third, to have the insurance continued in force from date of default as 
paid-up extended term insurance for the face amount of the policy, plus any 
paid-up dividend items and less any indebtedness. 

There is added an automatic provision to the effect that if no selection is 
made as above provided, the policy will be automatically continued under option 3 
as extended term insurance. 

The only issue in the case is whether the accumulated dividend should have 
been used to purchase extended insurance under the automatic provision of para- 
graph 9 of the policy as contended by plaintiff, or whether the election in the ap- 
plication for insurance with reference to dividends constituted in effect a separate 
contract making such dividends payable to plaintiff only. 

It is admitted that the insured did not avail herself of any of the options 
other than the choice expressed in the application. 

A case exactly in point, decided since the judgment was rendered in this case, 
is Elton v. Northwestern Nat. Life Ins. Company of Minneapolis, reported in 255 
N. W. 857, 859, by the Supreme Court of Minnesota. It is in point because it in- 
volves a contract identical with the contract under consideration here, and was the 
same defendant as in this case. 

In that case the insured at the time his application was made elected just as 
did the insured in this case to have the dividends left with the company to accu- 
mulate as an interest-bearing savings fund. 

The court in that case says in part: “It is well to bear in mind the deter- 
minative finding of the trial court that the dividends were to be left with the com- 
pany to accumulate as an interest-bearing savings fund and that this particular 
disposition of the fund was designated by the insured in his application for insur- 
ance. He had made no change since making the selection of this particular option. 
It is therefore obvious that by the terms of the insured’s contract itself it would 
have been a breach of faith and of contract on the part of defendant if it had 
applied the dividend, so-called, as plaintiff would now have defendant do.” 


In the case at bar the facts are stipulated, but they are the same as the find- 
ings of fact in the Minnesota case. 


On enforcement of contract according to its terms, the court quotes with ap- 
proval from Bergholm vy. Peoria Life Insurance Co., 284 U. S. 489, 52 S. Ct. 230, 
76 L. Ed. 416, as follows: “Contracts of insurance, like other contracts, must be 
construed according to the terms which the parties have used, to be taken and 
understood, in the absence of ambiguity, in their plain, ordinary, and popular 
sense. * * * As long ago pointed out by this court, the condition in a policy of 
life insurance that the policy shall cease if the stipulated premium shall not be 
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paid on or before the day fixed is of the very essence and substance of the con- 
tract, against which even a court of equity cannot grant relief. (Citing cases.) 
And to discharge the insured from the legal consequences of a failure to comply 
with an explicitly stipulated requirement of the policy, constituting a condition pre- 
cedent to the granting of such relief by the insurer, would be to vary the plain 
terms of a contract in utter disregard of long-settled principles.” 

For authorities bearing upon this question are the following: Williams v. Un- 
ion Central Life Ins. Co, 291 U. S. 170, 54 S. Ct. 348, 78 L. Ed. 711, 92 A. L. R. 
693; Harden v. Occidental Life Ins. Co., 206 N. C. 230, 173 S. E. 617; Neighbors 
v. Union Central Life Ins. Co., 17 Tenn. App. 612, 69 S.W.(2d) 618; Dougherty 
v. Mutual Life Ins. Co. of New York, 226 Mo. App. 570, 44 S.W.(2d) 206. 

In this case the insured agreed to pay $32.50 annually in advance. This she 
did not do. This court in the case of Young v. Mutual Trust Life Ins. Company, 
54 N. D. 600, 210 N. W. 177, 179, 53 A. L. R. 910, has this to say: “In the absence 
of circumstances showing a waiver of the policy stipulation requiring the payment 
of the premium in advance, the insurer could not be compelled to accept the pay- 
ment of a less amount than the installment due.” See, also, Halliday v. Equitable 
Life Assurance Society, 54 N. D. 466, 209 N. W. 965, 47 A. L. R. 446. 

In this case it is unfortunate for the beneficiary that the policy was permitted 
to lapse, but the court can enforce no other contract than that which the parties 
themselves have made. The annual premium of $32.50 not having been paid when 
it was due on August 5, 1932, or at any time thereafter prior to the death of the 
insured, it follows plaintiff cannot recover, and the judgment must be reversed and 
the action dismissed. 

Burke, C. J., and Nuessle and A. G. Burr, JJ., concur. 

Morris, J., did not participate. 

Christianson, J., being disqualified, did not participate, Hon. Fred Jansonius, 
Judge of the Fourth judicial district, sitting in his stead. 


ZETNA LIFE INS. CO. v. KEYSER. 
Court of Appeals of Ohio, Butler County. May 22, 1934. 
194 Northeastern Reporter 52. 
INSURANCE. 


Statute requiring that copy of written instrument sued on as “evidence of in- 
debtedness” be attached to and filed with pleading held inapplicable to life policy 
(Gen. Code, § 11333). 


(For other cases, see Insurance, Dec. Dig. § 631.) 


Syllabus by the Court. 

A policy of life insurance is not such an instrument as is contemplated by sec- 
tion 11333, General Code, requiring that, when an action is founded upon a written 
instrument as evidence of indebtedness, a copy thereof must be attached to and 
filed with the pleading. 

Action by Mary E. Keyser against the Aitna Life Insurance Company. Judg- 
ment for plaintiff, and defendant brings error.—[Editorial Statement. ] 

Affirmed. 

Frost & Jacobs and C. J. Petzhold, all of Cincinnati, for plaintiff in error. 

C. W. Elliott and Maxwell Finkleman, both of Middletown, for defendant in 
error. 

HAMILTON, Presiding Judge. 

The only question of law stressed in this case is that the trial court erred in 
overruling the motion of the defendant, the A®tna Life Insurance Company, to 


require the plaintiff to attach to the petition a copy of the policy of insurance in 
question. 


It is claimed that section 11333, General Code, requires that such an instrument 
be attached to the petition. The section is: 

“When the action, counter-claim, or set-off is founded on an account or on 
a written instrument as evidence of indebtedness, a copy thereof must be attached 
to and filed with the pleading. If not so attached and filed, the reason for the 
Omission must be stated in the pleading.” 


__ In this case a copy of the policy of life insurance was not attached to the pe- 
tition, but the petition proceeded to state the substance upon which plaintiff claim- 
ed to be entitled ta recover thereunder. 
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Furthermore, it has been decided that a policy of insurance does not fall 
within the provisions of section 11333, General Code. 

In the case of Byers v. Farmers’ Ins. Co., 35 Ohio St. 606, 35 Am. Rep. 623, 
a copy of the policy of insurance was attached to the petition, and it was there 
claimed that this was error. The Supreme Court held that, there being no ob- 
jection to the attaching of the policy to the petition, it was not error to proceed 
with the trial of the case, treating the policy as a part of the petition. The con- 
verse of this proposition would be that, had timely objection been made, the pol- 
icy would have been stricken from the petition. 

Also, in the case of State, for Use of Clark County v. Collins, 82 Ohio St. 
240, 92 N. E. 439, this question was before the Supreme Court. The first para- 
graph of the syllabus in that case reads: 

“Sections 5085, 5086, Rev. St. [sections 11333 and 11334, General Code], au- 
thorize a pleader to attach copies of accounts or of such instruments only as are 
evidence of indebtedness existing at the time of their execution, or are instru- 
ments for the unconditional payment of money only.” 

This concerned the question of the attaching of an official bond to the pe- 
tition. The court stated in the opinion: 

“Not only is this mode of pleading instruments of this character unauthorized, 
but it is forbidden by the familiar rules that a petition should contain ‘a statement 
of the facts constituting the cause of action, in ordinary and concise language,’ 
and that evidence should not be pleaded. These instruments, not being for the un- 
conditional payment of money, nor evidence of indebtedness existing at the time 
of their execution, are not within the provisions of sections 5085 or 5086, Rev. St. 
[sections 11333 and 11334, General Code].” 

There have been many decisions in the trial courts to the effect that a policy 
of insurance is not such an instrument as is contemplated by Section 11333, Gen- 
eral Code. 

Our conclusion is that the policy of insurance was not within the require- 
ments of section 11333, General Code, and that the omission to attach a copy to 
the petition was not error. 

Finding no prejudicial error in the record, the judgment of the court 
mon pleas is affirmed. 

Judgment affirmed. 

Ross, J., concurs. 


of com- 


NATIONAL AID LIFE ASS’N v. WILES. No. 23940. 
Supreme Court of Oklahoma. Jan. 29, 1935. 
Rehearing Denied March 5, 1935. 
1. INSURANCE. 

In action on life policy, testimony regarding insured’s age, based on family 
tradition, jeld properly excluded, since question of pedigree was not involved 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Syllabus by the Court. 

1. Age may be proved by testimony as to family tradition when a question of 
pedigree is involved, but not otherwise. 

2. The statemerts of the insured in an application for an insurance policy are 
selfserving declarations, and are not admissible in’behalf of the beneficiary in action 
to collect the proceeds of the policy. 

3. The testimony of a witness that the insured had the appearance of being a 
certain age is competent, provided that the witness is shown to have the means of 
knowledge which would form the basis of an opinion 

4. A statement, executed by an agent of the defendant insurance company, and 
appearing on the face of the application for insurance, to the effect that the agent 
believed the declaration of the insured to be true, is competent as an admission ot 
the defendant. 

5. Errors which are not assigned in the petition in error are not reviewable on 
appeal. 

6. An order of the trial court granting a new trial will not be reversed except 
in case of abuse of discretion, and every presumption will be indulged that such 
ruling is correct. 

Appeal from Superior Court, Pottawatomie County; Leroy G. Cooper, Judge. 
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Action by Thelma Wiles against National Aid Life Association. Verdict for 
defendant. From an order granting a new trial, the defendant appeals. 

Affirmed. 

Goode, Dierker & Goode, of Shawnee, and Snyder, Owen & Lybrand, of Okla- 
homa City, for plaintiff in error. 


M. L. Hankins and Tom C. Waldrep, both of Shawnee, for defendant in error. 


MITCHELL v. ALTA LIFE INS. CO. 
Superior Court of Pennsylvania. Feb. 1, 1935. 
176 Atlantic Reporter 785. 
1. INSURANCE. 


In action on life policy, plaintiff held to have burden to prove that lapsed 
policy was revived. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

2. INSURANCE. 

If plaintiff suing on life policy makes out prima facie case by showing that 
lapsed policy had been revived, burden to establish fraud would be on defendant 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

3. INSURANCE. 

In action on life policy, plaintiff's evidence held insufficient to show that 
lapsed policy had been revived, where proof failed to show that evidence of 
insurability of deceased was furnished insurer, and that deceased was in sound 
health at time. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4. INSURANCE. 

Insurer held not to have waived right to compliance with conditions precedent 
to revival of life policy by accepting payment of premium, where policy also 
required evidence of insurability and that insured was living and in sound health. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal No. 98, April term, 1935, from judgment of County Court, Allegheny 
County, No. 55 of 1934; Frank A. Piekarski, Judge. 

Assumpsit by Crawford Mitchell against the Alta Life Insurance Company to 
recover on a policy of life insurance. Judgment for plaintiff for $517.50, and 
defendant appeals. 

Reversed and rendered. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

Charles A. Lewis and Charles P. Lewis, both of Pittsburgh, and Walter B. 
Gibbons, of Philadelphia, for appellant. 

Francis Taptich, of Pittsburgh, for appellee. 

BALDRIGE, Judge. 

In this action of assumpsit the plaintiff has judgment. 

The question before us is whether a lapsed life insurance policy was revived. 

One June 5, 1933, Louise Mitchell took out a $500 life insurance policy with 
the Alta Life Insurance Company, making her husband, Crawford Mitchell, bene- 
ficiary. The policy granted a four weeks’ grace period. Article 6 provided for 
the revival of the policy upon compliance with certain conditions, and reads as 
follows: “If this policy lapse for the non-payment of premium it may be revived, 
if not more than 12 months’ premiums are due, upon payment of all premiums 
in arrears, provided evidence of the insurability of the Insured satisfactory to the 
Company be furnished, but such revival shall not take effect unless at the date 
thereof the Insured is living and in sound health.” 

[1] It will be noted that to renew a lapsed policy, the company required (a) 
payment of all premiums in arrears; (b) satisfactory evidence to be furnished 


. of the insurability of the insured; (c) that the insured was living and in sound 
lealth. 


Was the burden of proof on the plaintiff or defendant to show that these 
terms of the policy had been complied with? 


We have not found a case of our appellate courts, and none has been cited, 
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that squarely answers this question, but it has been decided in other jurisdictions. 

The case of Equitable Assur. Soc. v. Pettid, 40 Ariz. 239, 11 P.(2d) 833, 837, 
838, is in point. There the court said: 

“But the mere payment of the premium was not of itself sufficient to reinstate 
the policy. It was also necessary that the insured produce evidence of insurability 
satisfactory to defendant. There is no evidence whatever that the insured ever 
complied with this provision, and, since the burden was upon him to do so, we 
must presume, as a matter of law, that he did not. 

“If nothing further appears, it necessarily follows that the policy was never 
reinstated.” 

In the case of Gould v. Equitable Life Assur. Soc. of U. S., 231 N. Y. 208, 
131 N. E. 892, the insurance policy required, for reinstatement, that premiums be 
fully paid and evidence of insurability satisfactory to the society be furnished. 
Insured paid his overdue premium some eight months afterwards, and died two 
months later. The company demanded a certificate of health, which was never 
furnished. The court reversed the Appellate Division, and entered judgment for 
the defendant. Judge Crane, speaking for the court, said (131 N. E. 894): “It 
must be conceded that this [the sending of the full premiums due] did not in 
and of itself restore the lapsed policy. The agreement for reinstatement, as 
quoted above, was to the effect that in case of lapse in consequence of nonpayment 
of premium when due, the policy might be reinstated upon production of evidence 
of insurability satisfactory to the society and the payment of the overdue premium. 
Two things were required, or, to be exact, could be insisted upon, by the company 
before restoring the policy. One was the production of a health certificate and 
the other the payment of the premium. Gould complied with one of these requisites 
by paying the premium whereupon the company notified him that before the policy 
would be restored it would insist upon the other requirement—the health certificate. 
* * * He never complied with this second requisite.” 

We think the conclusion reached in those two cases is correct. We, there- 
fore, hold that the burden of proving a revival of the policy was on the plaintiff. 

2, 3] The next question is, Did the plaintiff sustain the burden? 

Of course, if a prima facie case was made out by showing that the policy had 
been revived, then, as the plaintiff contends, the burden to establish fraud 
undoubtedly would have been on the defendant. Brelish, Adm’x v. Prud. Ins. Co., 
109 Pa. Super. 1, 165 A. 516; Dzsujko v. Eureka-Md. Assn. Corp., 109 Pa. Super. 
9, 165 A. 518; Jones v. Metro. Life Ins. Co., 109 Pa. Super. 506, 167 A. 485. The 
plaintiff's case consisted of certain admissions in the pleadings, which have no 
particular bearing on the question before us, the offering in evidence of the policy 
and premium receipt book, and his own testimony that his wife entered the West 
Penn Hospital on August 28, 1933, and died on October 27, 1933. The receipt 
book showed that the policy lapsed on August 28, 1933, as five premiums were 
due on that date; on August 31, 1933, four premiums were paid; and on September 
4, 1933, the premiums were paid to date. The plaintiff’s difficulty is that his 
evidence fails to show that the policy was renewed after it had lapsed by proving 
that evidence of the insurability of the deceased had been furnished to the com- 
pany and that she was then in sound health. He, therefore, did not make out a 
prima facie case. 

Furthermore, the proof of death offered in evidence, signed by Crawford 
Mitchell, beneficiary, showed that the insured had entered the hospital August 28, 
1933, and remained there until her death almost two months later. The answer 
to the question as to the duration of her illness was “about two months.” Dr. 
Banfield, the attending physician, certified therein that the insured’s health first 
began to be affected “two months prior to her demise,” and that she died of 
“acute vegetative endocarditis.” 

Disposing of this case on somewhat technical questions does not, in our judg- 
ment, result in a substantial injustice to the plaintiff, as the evidence conclusively 
shows that the deceased was not in sound health, but a victim of a serious heart 
complaint, at the time of the alleged renewal of the policy. 

Dr. Van Horne, called by defendant, testified that he had treated the insured 
intermittently for eighteen years; the last time was ten days prior to August 28, 
1933, for an attack of influenza, and that he recommended that she go to the 
hospital as she had developed a heart condition, which he diagnosed as endocarditis. 
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Dr. Winstead testified that he treated the insured for endocarditis from July 
1 to July 12, 1933. 

Dr. Evans, associated with the West Penn Hospital, stated that the deceased 
had endocarditis on September 2, and that more than likely she had it three months 
rather than three weeks prior thereto, although he did not attempt to state 
definitely the time of its origin. 

The plaintiff did not endeavor to contradict this testimony, other than to 
allege that the insured had been pregnant close to five months; but it does not 
appear that this condition was the reason for her entering the ri it was 
due rather to her having influenza and a heart condition. 

[4] Nor do we think that the defendant waived its right to a compliance with 
the conditions precedent to the revival of the policy by accepting payment of the 
premium in September. It was contended in Gould v. Equitable Life Assur. Soc. 
of U. S., supra, 131 N. E. 892, 894, that the society waived the provisions of 
the policy by keeping a premium subsequently paid. It was there said: “This 
was the most natural thing to do and not in any way inconsistent with its demand 
for the health certificate. * * * The keeping of the money*was in anticipation of 
its receipt.” 

The plaintiff having failed to assume the burden of showing that the policy 
was revived, as required by the terms of the policy, it was the duty of the learned 
court below to hold that he could not recover. 

Judgment is reversed, and now entered for defendant. 


BRANDEIS v. METROPOLITAN LIFE INS. CO. 
Superior Court of Pennsylvania. Feb. 1, 1935. 
176 Atlantic Reporter 789. 
1. INSURANCE. 


In action on accident provision of industrial policy, plaintiff had burden of 
proving that insured’s death was caused solely through accidental means, and 
that it was not contributed to, directly or indirectly, by disease. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE. 


In action on accident provision of industrial policy, whether insured’s death 
was caused solely through accidental burns, and was not contributed to by 
paralytic stroke, broncho-pneumonia, or heart affection, held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal No. 567, October term, 1934, from judgment of Municipal Court, 
Philadelphia County, No. 610, June term, 1933, William M. Lewis, Judge. 

Assumpsit by Samuel Brandeis against the Metropolitan Life Insurance 
Company for accidental death benefits under two industrial policies. Verdict 
and judgment for defendant, and plaintiff appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadt- 
feld, and Parker, JJ. 

Nathan Agran and Harry Norman Ball, both of Philadelphia, for appellant. 

Arthur G. Dickson, of Philadelphia, and Leroy A. Lincoln, of New York 
City, for appellee. 

BALDRIGE, Judge. 


This action was brought to recover accidental death benefits from the 
defendant insurance company under two industrial policies, the terms of which 
are identical. There is a provision therein that, upon receipt of due proof that 
the insured has sustained bodily injuries, “solely through external, violent and 
accidental means, resulting directly and independently of all other causes, in 
the death of the insured,’ the company will pay an accidental death benefit. 
“No Accidental Death Benefit will be paid * * * if death is caused or contributed 
to, directly or indirectly, or wholly or partially, by disease, or by bodily or 
mental infirmity.” The jury found a verdict in favor of the defendant. The 
plaintiff appealed. 

On March 2, 1932, the deceased was suffering from a cold and chills. Her 
daughter applied. to her body a hot water bottle, which bursted, and, as a result, 
the decedent sustained severe burns from her right thigh to below her knee, 
Dr. Rudolph was summoned and treated her with applications to the burned 
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region, but made no other examination. Sixty hours thereafter the patient 
“became a little comatose,” and died on March 12, 1932. 

_The major question involved in this appeal is whether the deceasd met an 
accidental death within the terms of the policy. Dr. Rudolph, in his report to 
the Pennsylvania Bureau of Vital Statistics, stated that the cause of death was 

cerebral apoplexy (duration) 10 days. Contributory Broncho-Pneumonia (dur- 
ation) 3 days.” Nothing was said in that report respecting burns. In the cer- 
tificate of proof of death, forwarded under provisions of the policy to the 
defendant company, the same doctor gave as the cause of death: 

“Second degree burn and apoplexy. 

“Duration from personal knowledge: 

“Duration from history given: 

“Contributory or Secondary, Apoplexy 

Tok ok Ok 

“Was deceased afflicted with any infirmity, deformity, or chronic disease? It 
so, please specify. 

“Evidence of heart disease in the past year.” 

Dr. Rudolph testified at the trial that the deceased suffered a paralytic 
stroke which “probably” resulted from the burn, and that the broncho-pneu- 
monia “might” have resulted from the burn. On cross-examination he stated 
that a year prior to the burn he had treated the deceased for a heart condition 
and slightly elevated blood pressure. 

[1, 2] The plaintiff had the burden of proving, by competent evidence, that 
the insured’s death was caused by an accident within the terms of the policy. 
Lubowicki v. Metropolitan Life Ins. Co., 114 Pa. Super. 596, 174 A. 649. In view 
ot the lack of a positive and definite opinion on the part of the only medical 
expert that the stroke, pneumonia, or heart affection did not contribute to the 
insured’s death, a grave doubt exists whether there was sufficient evidence 
to sustain a finding against the defendant. Certain it is that the plaintiff is not 
jn a position to complain that the court failed to direct a verdict for him. Lub- 
owicki v. Metropolitan Life Ins. Co., supra. Such action would have been 
clear error. 

{3] The appellant's chief complaint is to the inadequacy of the trial judge’s 
charge and a failure to affirm appellant’s fourth point. The court charged as 
follows: 

“You must find, also, that the accidental pouring of the hot water upon her 
was the sole cause of her death, and unless you do find that from the evidence 
you can not find a verdict for the plaintiff. * * * Now death, under the cases 
covered by this insurance policy * * * does mean that the accident must be the 
sole cause of death, the only cause of death. If other disease contributed to it 
I am bound to say to you that the plaintiff can not recover. * * * If you find 
that her heart condition, if you find that any other disease, contributed to her 
death, your verdict must be for the defendant. * * * 

“Only if you are satisfied that the evidence points to the conclusion that 
the death took place ten or twelve days afterwards was directly traceable to 
this accidental burn which she received, is the plaintiff entitled to a verdict. 
x * * 

“If you are satisfied that the weight of the evidence points to the fact that 
there was this accident and that this accident was the sole cause of this old 
lady’s death you will give plaintiff a verdict, otherwise your verdict must be for 
defendant.” 

The plaintiff argues that the jury should have been instructed that, if the 
diseases from which the insured suffered were the direct result of accidental 
burns, and she died in consequence of these diseases, her death was caused by an 
accident within the terms of the policy. We think the court did so say, in 
effect, by stating that, if death “was directly traceable to this accidental burn,” 
the plaintiff is entitled to recover; that is, if the disease or diseases which caused 
death were due to the accident, then the plaintiff is entitled to a verdict. 


We find no basic or fundamental error in the charge. It followed substan- 
tially the provisions in the policy. At the end of the charge, the court asked, 
“Anything more?” No further instructions were requested. At the most, the 
alleged error was but an omission, not fatal, and was not covered by a general 
exception. “It is still the general rule that error cannot be assigned as to what 
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was not said without a request to say it.” Dravo Con. Co. v. Rees & Sons Co., 291 
Pa. 387, 393, 140 A. 148, 151. If the plaintiff desired further instructions as to the 
meaning of the terms of the policy, he should have so requested. Failing to do 
so, he cannot say the court erred. 


Finding no reason for disturbing the verdict of the jury, the judgment is 
affirmed. 


McKORRELL v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 13991. 
Supreme Court of South Carolina. Feb. 4, 1935. 
178 Southeastern Reporter 346. 
NSURANCE. 


Insured, accepting term insurance in lieu of life insurance policy providing for 
total permanent disability benefits, abrogated old contract and could not recover 
such benefits even if insurer waived insured’s failure to make proof of disability 
before policy lapsed by making inquiry as to his subsequent claim of total perman- 
ent disability. 

(For other cases, see Insurance, Dec. Dig. § 367[3].) 

2. INSURANCE. 

Insurer held not estopped to claim that insured’s proofs of total permanent 
disability were not filed in time by failure to advise him of his rights when he told 
man in insurer’s office that his physical condition was not good, in absence of evi- 
dence that insurer contributed to insured’s alleged ignorance of contents of policy 
or deceived or defrauded him. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 

Appeal from Common Pleas Circuit Court of Darlington County; M. M. 
Mann, Judge. 

Action by Robert B. McKorrell against the Mutual Life Insurance Company of 
New York. From an order granting defendant’s motion for a nonsuit, plaintift 
appeals. 

Affirmed. 

Samuel Want and Melvin Hyman, both of Darlington, for appellant. 

Thomas, Lumpkin & Cain, of Columbia, for respondent. 

STABLER, Justice. 

This is an action to recover total and permanent disability benefits as originally 
provided for by two policies of life insurance, in the sum of $5,000 each, issued to 
Robert B. McKorrell by the defendant company on May 16, 1921. The plaintiff 
alleged that prior to January, 1932, he became totally and permanently disabled ; 
that, when the May, 1932, premiums accrued, he was not then aware that he was 
cntitled to any disability benefits, and was not so advised by the defendant, but was 
induced by the company’s agents, when he became financially unable to pay his 
premiums, to permit his policies to be indorsed with a provision that they would 
be carried as extended insurance without disability benefits. He also alleged that 
thereafter, when he became apprised of his rights, he made demand upon the com- 
pany for the payment of the benefits claimed by him, but that it refused to pay any 
part thereof, on the ground “that its investigation did not sustain the plaintiff’s 
claim that prior, to May 16th, 1932, he was and still is permanently and totally 
incapacitated.” The defendant admitted the issuance of the insurance, but alleged 
that the total and permanent disability benefits provided for had terminated prior to 
the institution of this action by reason of the lapse of the policies before any claim 
was filed or asserted. 

On trial of the case in the court of common pleas for Darlington county, the 
presiding judge granted the defendant’s motion for a nonsuit, and from his order 
this appeal is taken. 

Only two questions are presented for consideration: 

(1) Did the company waive its defense of the failure of the insured to make 
Proof of his disability prior to the lapse of the policies? 

(2) Was not such failure on the part of the insured excused by the company’s 
failure to advise him of his rights in the premises? These we will consider in the 
order named. 

[1] Each of the policies sued upon provided that, in consideration of the pay- 
ment by the insured to the company of an additional annual premium of $11.45, 
which was included in the annual premium paid upon the issuance of the policy and 
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in the annual premiums to be thereafter paid, the insured would be given additional 
protection in the way of benefits in the event of total and permanent disability. The 
following pertinent language we here quote: “If the insured, after payment of 
premiums for at least one full year, shall, before attaining the age of sixty years and 
provided all past due premiums have been duly paid and this policy is in full force 
and effect, furnished due proof to the company at its Home Office either (a) that 
he has become totally and permanently disabled by bodily injury or disease, so that 
he is, and will be, permanently, continuously and wholly prevented thereby from 
performing any work for compensation, gain or profit, and from following any 
gainful occupation * * * the company, upon receipt and approval of such proof, 
will grant the following benefits.” It was then provided that “the company will, 
during the continuance of such disability, waive payment of each premium as it 
becomes due, commencing with the first premium due after approval of said due 
proof,” and will “pay to the insured a monthly income at the rate of ten dollars for 
each one thousand dollars of the face amount of this policy.” The annual premium 
was made to fall due on May 16th of each year, and a grace period of 30 days was 
allowed for its payment. 

It is conceded that the May 16, 1932, premium was not paid on its due date or 
within the grace period, and that, consequently, the policies lapsed. The plaintiff 
testified that, when he found that he could not pay the 1932 premium, he carried 
the policies to Columbia, which was before the grace period had run out, and took 
them to the office of the defendant and asked for Mr. Hendley, the general agent 
of the company in South Carolina, but that he did not get to see him at that time; 
that he did talk, however, with one of the company’s representatives in the office, 
to whom he stated that “on account of my physical condition I had to hire more 
men and could not keep up the policies”; that the agent replied “there is nothing 
we can do except to get you extended insurance”; that he left the policies at the 
office, and the company thereafter made an indorsement thereon giving him extend- 
ed insurance for a certain length of time and then returned them to him, but that 
lie never read the indorsement and did not know its contents; that, subsequently, 
through the action of a friend, his attention was called to the fact that the policies 
originally contained disability provisions, and he then wrote the general agent and 
later saw him in person about the matter; that this agent told the witness he was 
sorry he could not do anything for him, as he (the insured) had slept on his 
rights, but “I will send the claim in for you and see if they approve it”; that “some 
months after that an agent of the company visited my house to look into this to 
see, I guess, if I was entitled to this disability’; and that the witness gave him 
permission to examine his hospital record, but nothing was said about the policies 
being in default or that the insured was entitled to recover for disability. A letter 
written by the defendant’s manager to McKorrell on January 21, 1933, was intro- 
duced in evidence, in which it was stated that it was the opinion of the company 
that the insured was not totally and permanently disabled within the meaning of 
the disability clause in the policies. 

The appellant contends that, under this state of facts, the company clearly 
waived its right to rely as a defense upon the insured’s failure to furnish proof of 
disability at any time, and that the policies must stand or fall upon the single issue 
whether, at the time of the investigation made by the respondent, and prior thereto, 
the appellant was, and still is, totally and permanently disabled. 

We have given careful and painstaking consideration to this question, and are 
constrained to hold that appellant’s contention is without merit. When the insured 
went to the Columbia office for the purpose of advising the insurer of his inability 
to pay the premiums then due, and accepted term insurance in lieu of that which he 
was then carrying, he thereby abrogated the old contract, which provided for dis- 
ability benefits, and entered into a new one, which did not. It is conceded that the 
insured was not induced to make this new agreement with the company through 
any fraudulent or deceitful action on its part, and, as he is a business man of broad 
experience, intelligence, and good judgment, he should not be heard to complain 
that he was ignorant of his rights in the premises; and, while it appears that the 
company did thereafter make some inquiry as to his claim, later filed, that he was 
totally and permanently disabled, there was then no existing right of the insurer in 
relation to disability benefits that it did or could have waived. This is a case, as 
stated by the circuit judge, where a good man lost his insurance through inexcus- 
able negligence on his part. 
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[2] To sustain his second contention, that his failure to present to the com- 
pany proofs of his disability prior to the lapse of his policies was excused by the 
insurer’s failure to advise him of his rights in the premises, the appellant relies 
entirely upon what occurred at the office of the company in Columbia, when he 
was there to see the general agent in June, 1932. His testimony with respect thereto 
is as follows: 

“Q. You went to Mr. Hendley’s office in Columbia and asked for Mr. Hendley, 
and found he wasn’t in, and were informed that he would not be back until later. 
Now, do you know the name of the party to whom you were talking? A. I do 
not. He introduced himself, but I don’t recall his name. He was a tall man and 
looked something like that gentleman there handing those papers. I don’t say 
he is the one, but he looked something like him. 

“Q. Did you tell him what you wanted? A. Yes. 

“Q. Did he talk to you about the matter? A. Yes. 

“Q. Did he look for the records of your policies? A. No, I handed him the 
two policies there; I had them with me. 

“Q. What was it that you told him about the policies? A. I told him that I 
was sorry that I could not carry the policies any longer, but on account of my 
physical condition I had to hire more men and could not keep up the policies; and 
he said, ‘I can’t do a thing about this,’ and I said, ‘want to see Mr. Hendley, that 
he was a good friend of mine,-—but I found out later that he was not the Mr. 
Hendley that I was thinking about, and he said, ‘There is nothing we can do 
except to get you extended insurance on this policy.’ 

“Q. When was that? A. That was about June or July, 1932, just before my 
thirty days (grace) ran out. 

“Q. Did you discuss with this gentleman the matter of total and permanent dis- 
ability benefits? A. There was nothing like that mentioned.” 

We find nothing in this testimony which tends to show that the company con- 
tributed to the insured’s alleged ignorance of the contents of the policies or that it 
did anything to prevent his gaining full knowledge thereabout. And, too, there is 
no contention, as we have stated, that he was deceived or defrauded by the defend- 
ant in the matter. The statement as to his physical condition did not necessarily 
indicate to the company’s agent that the insured was totally and permanently dis- 
abled within the meaning of the policies. It is true he stated that his physical con- 
dition was not good; in fact, that because of it he had to hire more laborers to do 
his work, and therefore would be unable to keep up his policies. But the language 
used, as we say, while making it clear that he was unwell, did not conclusively show 
that he was totally disabled or that he was ignorant of the disability provisions of 
his policies. On the contrary, as he had been paying premiums for such protec- 
tion for more than 10 years, and as the provisions were clearly set out in the 
policies, the company’s representative might have properly concluded that he did 
know. We do not think, therefore, that the defendant, in the circumstances, omit- 
ted to say or do anything at the time which in law will now prevent it from assert- 
ing its rights. In other words, that by its conduct it has estopped itself to claim 
that the proofs of disability were not filed in due time. 

The judgment of the lower court is affirmed. 

Carter and Bonham, JJ., and J. Henry Johnson and C. J. Ramage, A. A. JJ., 


concur. 


LAMAR LIFE INS. CO. v. CULP. 
Supreme Court of Tennessee. Jan. 25, 1935. 
78 Southwestern Reporter (2d) 56. 

1, INSURANCE. 

Insured’s failure to disclose a $2,500 policy in another company, when asked 
to name companies in which he was insured, in absence of evidence that concealment 
was made with intent to deceive or that it increased the risk, does not, as a matter 
of law, give insurer right to cancel policy (Code 1932, § 6126). 

(For other cases, see Insurance, Dec. Dig. § 342.) 

2. INSURANCE. 

Generally, insurer after insured’s death cannot state that it would have 
refused to issue the policy if insured had disclosed that he was insured in other 
companies. 

(For other cases, see Insurance, Dec. Dig. § 342.) 
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3. INSURANCE. oo 4 
Applicant for life insurance, when asked to name the companies in which 
his life was insured, need not disclose an accident policy. 
(For other cases, see Insurance, Dec. Dig. § 342.) 
4. INSURANCE. . ; as 
Insurance company is bound by the knowledge imparted to its soliciting 
agent by the applicant. 
(For other cases, see Insurance, Dec. Dig. § 378[3].) 


Appeal from Chancery Court, Hardin County; Tom C. Rye, Chancellor. _ 

Suit by the Lamar Life Insurance Company against Mrs. Nora S. Culp, in 
which defendant filed a cross-bill. From a decree in favor of defendant, com- 
plainant appeals. 

Affirmed. 

Pigford & Key, of Jackson, for appellant. 

Ross & Ross, of Savannah, for appellee. 

McKInney, Justice. 

By the bill complainant asks that an ordinary life policy for $2,500, issued by 
it on August 6, 1932, on the life of Edward M. Culp, be canceled, because in his 
application insured concealed the existence of a $2,500 policy in the United Benefit 
Life Insurance Company. It is insisted that this was done with actual intent’ to 
deceive the company, and that failure to disclose this policy increased the risk. 

By section 6126 of the Code it is provided: 

“No written or oral misrepresentation or warranty therein made in the nego- 
tiations of a contract or policy of insurance, or in the application therefor, by 
the assured or in his behalf, shall be deemed material or defeat or void the policy 
or prevent its attaching, unless such misrepresentation or warranty is made with 
a intent to deceive, or unless the matter represented increase the risk of 
oss. 

[1] There is no evidence that this concealment or omission was purposeful 
or done with intent to deceive the company. Neither does the record disclose 
any facts from which the court can conclude that the failure to disclose this 
policy increased the risk. In the application insured was asked this question: 
“In what other companies or societies is your life now insured, for what amounts, 
and year issued?” In answer four policies, aggregating $10,500, were listed, but 
the policy in the United Benefit Life Insurance Company was omitted. Can the 
court say, as a matter of law, that this omission was material to the risk, entit- 
ling complainant to a cancellation of its policy. The Court of Appeals said not, 
and we have reached the same conclusion. 


The wife of insured, defendant, was designated as beneficiary in said policy, 
and she filed a cross-bill against complainant, seeking a decree for the face 
value of said policy, with interest, which relief was decreed to her by the Court 
of Appeals. 

The insured was a practicing physician, living at Clifton, Tenn. He was 47 
years of age, in splendid health, and every application which he had made for 
insurance had been accepted. The annual premium on the involved policy was 
$108.58, which was paid promptly. Before the second premium became due, to 
wit, on January 4, 1933, the insured died as the result of an accidental injury. 
Mrs. Turner, of Martin, Tenn., engaged in writing insurance for complainant, 
was an intimate friend of the Culps, having been a classmate in college of Mrs. 
Culp, and occasionally visited in their home. In 1930 she had complainant to 
write a policy on the life of Dr. Culp for $2,500. The latter part of July, 1932, 
while a visitor in the Culp home, she secured an application for the policy in 
suit. All of the answers to the application were written by Mrs. Turner. 

Counsel for complainant, in support of their claim to a cancellation, cite 
and rely upon Mutual Life Ins. Co. v. Dibrell, 137 Tenn. 529, 194 S. W. 581, L. 
R. A. 1917E, 554, Volunteer State Life Ins. Co. v. Richardson, 146 Tenn. 589, 244 
S. W. 44, 26 A. L. R. 1270, and Hughes Bros. v. #tna Ins. Co., 148 Tenn. 293, 
301, 255 S. W. 363, 366. In the last-named case the court, with respect to the 
decisions in the other two cases, said: 

“The substance of these cases is that a misrepresentation about any matter 
of sufficient importance, in the opinion of the court, to naturally and resonably 
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influence the judgment of the insurer in making the contract, is a misrepresen- 
tation that ‘increases the risk of loss’ within the sense of our statute.” 

Neither of these cases in its facts resembles the one under consideration. 
In those cases the court had no difficulty in concluding that the misrepresenta- 
tions were material to the risk, while in the instant case we are unable to per- 
ceive how the omission of the United Benefit policy in any manner affected the 
risk. There is nothing to indicate that insured was endeavoring to procure 
excessive insurance, or more insurance than he was financially able to carry, or 
that he was otherwise than a first-class risk. It cannot reasonably be said that 
$13,000 is an excessive amount of insurance for a professional man in the prime 
of life to carry. In Wahl v. Inter-State Business Men’s Acc. Ass’n, 201 Iowa, 
1355, 207 N. W. 395, 397, 50 A. L. R. 1374, 1378, the Supreme Court of Iowa 
said: “Life insurance companies seek not only the uninsured but the insured. 
They seek not to prorate or limit insurance on life but to increase it.” 

In considering this question, we have found only one decision exactly in 
point, construing a statute similar to ours, and that is the leading and well-reasoned 
opinion by the Circuit Court of Appeals, prepared by Judge Taft, and concurred 
in by Judges Lurton and Hammond, in the case of Penn Mutual Life Ins. Co. v. 
Mechanics’ Savings Bank & Trust Co., 72 F. 413, 435, 38 L. R. A. 33. In that case 
insured procured a policy for $10,000. In his application therefor insured had men- 
tioned three policies, aggregating $16,000, but omitted one for $5,000 issued by the 
New York Life Insurance Company. It was held that the court could not say, as 
a matter of law, that this omission increased the risk. In the opinion it was said: 
“A strong reason why the rule as to concealment should not be so stringent in 
cases of life insurance as in marine insurance is that the question of concealment 
rarely, if ever, arises until after the death of the applicant, and then the mouth 
of him whose silence and whose knowledge it is claimed avoid the policy is closed. 
The application is generally prepared, and the questions are generally answered, 
under the supervision of an eager life insurance solicitor. Only the barest out- 
lines of the conversations between the applicant and the solicitor are reduced to 
writing. The applicant is likely to trust the judgment of the solicitor as to the 
materiality of everything not made the subject of express inquiry, and, with the 
solicitor’s strong motive for securing the business, there is danger that facts com- 
municated to him may not find their way into the application. With respect to a 
contract thus made, it is clearly just to require that nothing but a fraudulent non- 
disclosure shall avoid the policy. Nor does this rule result in practical hardship 
to the insurer, for in every case where the undisclosed fact is palpably material 
to the risk the mere nondisclosure is itself strong evidence of a fraudulent intent.” 

Again, the court said: “But we do not think that the defendant was entitled 
to the instruction that the admission that Schardt had a policy in the New York 
Life Insurance Company, and failed to mention it, raised the presumption that 
his omission was intentional or—what is the same thing—that it was fraudulent. 
There is a natural, and perhaps a legal, presumption of the continuance of a state 
of knowledge as of the state of sanity or marriage, and, it being admitted that 
Schardt once knew that he had taken this policy for $5,000, that he continued to 
know, and so remembered that he had the policy when he answered the question 
as to other insurance. But the presumption is not conclusive. Men do forget entirely 
a fact previously known to them, and they do forget it temporarily, so that they 
may make an untrue statement inadvertently about it, though recently known to 
them. The possibility or probability of their doing so depends on the character of 
the fact in question, and all the circumstances under which the misstatement con- 
cerning it is made. There is also a presumption that a man does not make 
fraudulent misstatement, but men frequently do nevertheless make such statements : 
and the question whether the presumption is overcome depends on the evidential 
weight to be given to all the circumstances, including possible motive, together 
with the positive evidence of witnesses. The two presumptions in this case covered 
the same ground, and were conflicting.” 

The conclusion of the court is supported in principle by the recent opinion 
of the Circuit Court of Appeals in O’Keefe v. Zurich Gen. Acci. & Liability Ins. 
Co., 43 F.(2d) 809, 73 A. L. R. 298. We have no idea that the company would 
have declined the risk even had the United Benefit policy been disclosed. 

[2] It is generally held that it is not left to the insurance company to say, 


a 
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after death has occurred, that it would not have issued the policy had the answer 
been truly given. Volunteer State Life Ins. Co. v. Richardson, supra; Penn Mutual 
Life Ins. Co. v. Mechanics’ Savings Bank & Trust Co., supra; 14 R. C. L. 1022. 

[3] The insured also failed to disclose an accident policy for $7,500, which 
expired in November, 1932. This was not necessary. A general question concern- 
ing other existing insurance does not call for disclosure of existing accident insur- 
ance. 37 C. J. 469. In Provident L. & A. Ins. Co. v. Rimmer, 157 Tenn. 597, 601, 
12 S.W.(2d) 365, 367, the court said: 

“The court might have gone further and held that the failure of the appli- 
cant to characterize the insurance in the Equitable Life Assurance Society as 
accident insurance did not constitute a false answer to the inquiry of what acci- 
dent or health insurance he was carrying. The policy in the Equitable Life Assur- 
ance Society covered loss of life from natural as well as external and accidental 
causes, and was life insurance. The mere addition of the double indemnity clause 
providing for increased insurance upon proof of death by accident did not divest 
the policy of its character of insurance on life, or make the contract other than 
life insurance, for insurance on life includes all policies of insurance in which the 
payment of the insurance money is contingent upon the loss of life.” 

We think that upon principle the converse of the rule thus announced is 
necessarily true. While both are technically, insurance, there are many distinguish- 
ing characteristics between them, and in common parlance one does not refer to 
his accident policy as life insurance. For example, in Corpus Juris they are treated 
as different subjects. 

[4] It also appears that on June 2, 1932, insured applied to the New York 
Life Insurance Company for a $2,000 policy, which was shortly thereafter sent to 
the company’s agent at Waynesboro for delivery, of which insured had due notice. 
For some unexplained reason insured did not see fit to accept this policy, so that 
on July 18, 1932, the home office wrote the local agent to return the policy, 
which was done, and which was canceled at the home office on July 27, 1932, the 
very day on which insured applied for the policy involved in this cause. This pol- 
icy was never in force, and there was no application pending therefor when the 
application for complainant’s policy was submitted to the company. Insured had 
every opportunity to obtain the New York Life policy, and in the circumstances 
it is not unreasonable to assume that he decided not to take it. Mrs. Turner 
admitted, furthermore, that insured advised her as to the New York Life policy, 
but that she considered it unnecessary to refer to or mention it in the applica- 
tion. This situation illustrates the observations of Justice Taft, quoted above, with 
respect to the haphazard and careless manner with which soliciting agents fill in 
these application blanks. It is well settled that the company is bound by the 
knowledge imparted to its soliciting agent by the applicant. Hale v. Sovereign 
Camp, W. O. W., 143 Tenn. 555, 226 S. W. 1045. 


We conclude, therefore, that this record presents a clear case of liability, so 
that we feel constrained to deny the writ. 


LUNSFORD v. MASSACHUSETTS MUT. LIFE INS. CO. 
Court of Appeals of Tennessee, Eastern Section. Nov. 3, 1934. 
Certiorari Denied by Supreme Court Jan. 25, 1935. 

78 Southwestern Reporter (2d) 354. 


INSURANCE. 

Policy provision for disability benefits upon due proof that insured has 
become “wholly and permanently disabled,” so that he is and will be permanently, 
continuously, and wholly prevented thereby from performing any work, or engag- 
ing in any occupation, for compensation or profit, and that such disability has 
existed for 60 days, held not ambiguous, so as to authorize construction that 
policy covered total temporary disability continuing for over 60 days, notwith- 
standing policy limited disability payments to continuance of disability and author- 
ized insurer to require proof of continuance of disability. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Chancery Court, Greene County; Ben Robertson, Chancellor. 


Bill by Dr. E. C. Lunsford against the Massachusetts Mutual Life Insurance 
Company. From a decree dismissing his bill, complainant appeals. 
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Affirmed. 

Leon E. Easterly, of Greeneville, for appellant. 

Susong, Susong & Parvin, of Greeneville,-for appellee. 

McA is, Judge. 

This is a suit to recover $100 per month disability benefits under a policy 
providing that, if insured “shall furnish due proof to the Company at its home 
office, that he has become wholly and permanently disabled, so that he is and 
will be permanently, continuously, and wholly prevented thereby from performing 
any work, or engaging in any occupation, for compensation or profit, and that such 
disability has existed for not less than sixty days, the Company will pay the 
insured One Hundred Dollars per month during the continuance of said disability.” 

The chancellor dismissed complainant’s bill, and he has appealed and assigned 
errors. The determinative question raised by the several assignments of error is 
whether or not complainant’s disability is compensable under a proper construction 
of the policy. 

In addition to the depositions filed, the following stipulation was entered into 
in the lower court: 


“It is stipulated and agreed that Dr. E. C. Lunsford was totally disabled from 
December 20, 1929, to August 4, 1930. 

“It is stipulated and agreed that at the end of the period ending August 4, 
1930, Dr. E. C. Lunsford returned to the work of his profession though at first 
being unable to perform the full amount of work performed before he became 
sick, and that he has gradually improved until he is now going forward in practice 
of his profession, and able to do his work substantially as before his illness, and 
still continues his work.” 

The bill seeks recovery only for a period of seven and one-half months of 
total disability from December 20, 1929, to August 4, 1930, when, as shown by 
the stipulation, complainant resumed the practice of his profession. 

The testimony both medical and lay shows that about December 20, 1929, Dr. 
Lunsford suffered a breakdown and was upon the verge of nervous collapse; that 
he became unconscious and remained so for about a month, and upon advice of 
his physician was placed in a hospital in Orlando, Fla., where he remained until 
May 1, 1930, when he returned to Greeneville, Tenn. The complainant testified 
that upon his return to Greeneville he again consulted his physician, Dr. Coolidge, 
who advised him to take a complete rest for an indefinite period of time; and 
that he went to Karlsbad, Germany, for treatment, returning to Greeneville about 
July 25, 1930, resuming the practice of his profession, to the extent indicated in 
the stipulation hereinbefore quoted, on August 4, 1930. 

Dr. Coolidge testified that he examined complainant upon his return from 
Florida and that he was much improved, but “still in a highly nervous condition,” 
and in his opinion still totally disabled. There is no intimation, however, that 
Dr. Coolidge at any time regarded complainant’s condition of total disability as 
being permanent and there is no proof that complainant himself at any time 
regarded his condition as being permanent; so that the question is whether the 
contract can be properly construed to cover total disability which is shown to have 
continued for a period of sixty days, the waiting period prescribed by the policy, 
there being no proof that such total disability will be permanent. 

Complainant insists that the hereinbefore quoted provision must be considered 
and construed in connection with the provision for a continuation of disability 
payments “during the continuance of said total disability of the insured prior to 
the maturity of the policy” and another provision of the policy conferring upon 
the company the right to require proof of the continuance of such disability upon 
demand, and that when these provisions of the contract are construed together, 
an ambiguity arises which under the familiar rule of construction requires that 
the construction least favorable to the insured be adopted. 

We are of opinion that, notwithstanding the provision for a sixty-day waiting 
period and the provision of the contract providing “for payment of disability 
benefits only during continuance of total disability, and the clause authorizing the 
company to demand proof of the continuation of disability, there is no uncertainty 
of meaning justifying the invocation of the rule of construction relied upon. 

That the contract contemplates that the disability entitling insured to benefits 
must be permanent_as well as total is clearly indicated by the language “wholly 
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and permanently disabled; so that he is and will be permanently, continuously and 
wholly prevented from performing any work or engaging in any occupation, for 
compensation or profit.” The plain import and meaning of this language is that 
insured’s disability must be such that he not only is at the time the proof of 
disability is furnished but “will be permanently” prevented from performing any 
work, etc.; and the provision that proof must be furnished of the continuance of 
“such” disability cannot fairly be construed to mean that total disability which has 
continued for sixty days will be regarded as total and permanent for the use of 
the word “such” plainly refers to the previously expressed definition of com- 
pensable disability. (Italics ours.) 

The fact that the policy provides that disability benefits will be paid during 
the continuance of disability cannot be held to convert the policy from one allow- 
ing benefits only in case of total and permanent disability into one compensating 
for disability which is total but not permanent. Conditions having the indicia of 
permanency do not always turn out to be so, and we are unable to see wherein 
this clause, even when coupled with the other clauses relied upon, involves in 
doubt the meaning of the policy. 

Having proper regard to the purpose of the contract, namely, to substitute 
the disability benefits for insured’s normal sources of income which are cut off 
by accident or disease, this clause can only be construed to mean that when 
insured recovers his normal earning capacity, benefit payments will cease, notwith- 
standing the disability may have been previously thought to be permanent. This 
sixty-day clause has nothing to do with the definition of what shall constitute 
a disability compensable, but merely restricts the time during which disability will 
be paid by providing, in effect, that no benefits will accrue unless the disabling 
cause has existed, at the time proof is furnished, for at least sixty days. 

Complainant cites and relies upon the case of Conley v. Pacific Mutual Life 
Insurance Co., 8 Tenn. App. 405, and upon the case of Penn. Mutual Life Insur- 
ance Co. v. Milton, 160 Ga. 168, 127 S. E. 140, 40 A. L. R. 1382. The latter case 
was considered and disapproved in the Conley suit, supra; the court saying: “The 
opinions in the cases cited from Iowa, New York and Mississippi are, we think, 
more in accord with sound reason than the opinion last quoted.” The opinions in 
the cases cited from Iowa, New York, and Mississippi are discussed at some 
length in the opinion and their reasoning approved, in denying contentions similar 
to the ones being made by complainant in the case at bar. 

The policy provisions under consideration in the Conley Case are similar, 
except that in that case the policy provided that payments should continue as 
long as the insured shall live, while the policy in this case provides for payments 
“during the continuance of said total disability prior to the maturity of the policy,” 
and the policy in the Conley Case did not contain a sixty-day waiting period, so 
far as the opinion discloses. The first of these differences has little, if any, bearing 
upon a correct interpretation of the policy, as both contemplate continuation of 
payments as long as disability once established as total and permanent shall con- 
tinue to be so. 

The case of Metropolitan Life Insurance Co. v. Noe, 161 Tenn. 335, 31 
S.W.(2d) 689, is authority for our ruling that the policy in suit does not con- 
template a total temporary disability. In that case the court held that the phrase 
“totally and permanently disabled” contemplates a physical condition at the time of 
the claim which reasonably convinces the judging authorities that (a) the subject 
is then totally disabled and (b) will so remain for life. As we interpret it, the 
holding is to the effect that there must be a showing of present total disability 
and a reasonable prognosis that that condition will be permanent. 

We think there is no ambiguity in the contract, and that to hold that the con- 
tract contemplates the payment of compensation for total disabiliy without any 
showing of its probable permanency, would be a subversion of the purpose and 
meauing of the rule of construction relied upon by complainant and would amount 
to writing a new contract—one never contemplated by the parties and contrary to 
the plain provisions of the policy. 

If the contract contemplated mere total disability without regard to whether 
it is permanent, the requirement that the proof furnished by the insured must 
show that he is suffering from a disease from which he has become and will be 
permanently disabled, would be wholly without meaning. 
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It is conceded that unless there is found to be an ambiguity justifying a con- 
struction of the contract to make it cover a case of total disability without proof 
of its probable permanency, complainant cannot recover either the disability bene- 
fits or the premiums paid during the period of disability (the policy providing for 
waiver of premiums in case insured furnished proof of total and permanent dis- 


ability), and since there is no ambiguity, the assignments are overruled and the 
decree affirmed, with costs. 


NATIONAL AID LIFE ASS’N v. MURPHY. No. 11558. 
Court of Civil Appeals of Texas. Dallas. Dec. 1, 1934. 
Rehearing Denied Jan. 12, 1935. 
78 Southwestern Reporter (2d) 223. 
3. INSURANCE. 

In action on benefit certificate, insurer which absorbed benefit association issu- 
ing original certificate held estopped to rely upon alleged breach of provision which 
precluded liability, unless certificate was delivered into manual possession of insur- 
ed while he was in good health, where such provision was unauthorized by absorp- 
tion agreement which constituted basis for transfer of insurance. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

4, INSURANCE. 

Insurer held estopped to rely upon alleged breach of health provision of bene- 
fit certificate, where, with full knowledge of all material facts, insurer denied li- 
ability upon grounds other than breach of good health provision and failed to 
rely upon provision until long after suit was filed. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

5. INSURANCE. ; ; - 

When one specifi¢ ground of forfeiture is urged against policy and validity 
thereof denied on that ground alone, all other grounds are waived. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

6. INSURANCE. : 

If evidence sustaining finding that insurer’s agent at time of accepting assess- 
ment upon benefit certificate knew that insured was sick was competent, good health 
provision of certificate would thereby be waived, and insurer would be estopped to 
rely upon alleged breach of provision as defense. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

10. INSURANCE. : 

Benefit certificate held not voided, even though receipt therefor was not exe- 
cuted precisely in manner prescribed by insurer, where provision of receipt con- 
stituted no part of certificate, hut was part of outside paper, and mere representa- 
tion which was not material to risk. 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 

ll. INSURANCE. ; 

Receipt of ratification requiring insured to personally sign and mail receipt in 
order to validate benefit certificate taken over by insurer from liquidated benefit as- 
sociation held executed substantially as prescribed, notwithstanding receipt was 
signed by person at request of insured’s wife, where wife advised insured of her 
action, which insured approved. 

(For other cases, see Insurance, Dec. Dig. § 678.) 

12. INSURANCE. 4 

In beneficiary’s action on benefit certificate against association which absorbed 
liquidated benefit association, beneficiary held not chargeable with fraud for alleged 
failure to reveal to defendant’s agent at time of paying special assessment of in- 
sured’s ill health, where, by absorption agreement, defendant was obliged to ac- 
cept members of liquidated association without medical examination. 

(For other cases, see Insurance, Dec. Dig. § 682.) 

13. INSURANCE. 

Domestic or foreign insurance associations and companies legally doing busi- 
ness in Texas when statutes pertaining to foreign assessment companies were re- 
pealed held entitled to continue and have their permits renewed under provision of 
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repealing statutes providing that repeals should not affect any company or asso- 
ciation of state then doing business under laws repealed (Acts 1929, Ist Called 
Sess., c. 40, § 18 [see Vernon’s Ann. Civ. St. art. 4860a—18]; Rev. St. 1925, art. 
4781 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 20.) 
14. INSURANCE. 

Beneficiary of benefit certificate held not entitled to recover 12 per cent. dam- 
ages and reasonable attorney fees for failure to pay within 30 days after demand, 
since penal provision of insurance code is inapplicable to insurance association or 
company conducting business on assessment plan (Vernon’s Ann. Civ. St. art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

15. INSURANCE. 

Statute requiring insurance company to pay 12 per cent. damages and reason- 
able attorney fees for prosecution of suit, if insurance is not paid within 30 days 
after demand therefor, being highly penal in nature, must be strictly construed 
(Vernon’s Ann. Civ. St. art. 4736). 


(For other cases, see Insurance, Dec. Dig. § 602.) 


8 


Error from District Court, Dallas County; W. M. Taylor, Judge. oie. 
Suit by Mrs. Mattie E. Murphy against the National Aid Life Association. 


From a judgment, defendant appealed, and plaintiff filed cross-assignments of er- 
ror. 


Affirmed. 

Snyder, Owen & Lybrand, of Oklahoma City, Okl., and Taylor & Irwin and 
W. J. Rutledge, Jr., all of Dallas, for appellant. 

Crane & Crane, of Dallas, for appellee. 


KANSAS LIFE INS. CO. v. FIRST BANK OF TRUSCOTT. No. 1507—6260. 
Commission of Appeals of Texas, Section B. Jan. 30, 1935. 
78 Southwestern Reporter (2d) 584. 
1. INSURANCE. 


Incontestability clause precluded, after lapse of period of contestability, de- 
fense of fraud to action on life policy, notwithstanding insurer’s agent participated 
in fraud (Rev. St. 1925, art. 4732, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Error to Court of Civil Appeals of Eleventh Supreme Judicial District. 

Action by the First Bank of Truscott against the Kansas Life Insurance Com- 
pany. Judgment for plaintiff was affirmed by the Court of Civil Appeals [47 S.W. 
(2d) 675], and defendant brings error. 

Affirmed. 


Charles M. Howell and K. W. Halterman, both of Kansas City, Mo., James A. 
Stephens, of Benjamin, and Joiner & Cook, of Plainview, for plaintiff in error. 

D. J. Brookreson, of Benjamin, for defendant in error. 

SMEDLEY, Commissioner. 

The Court of Civil Appeals affirmed a judgment of district court in favor of 
defendant in error against plaintiff in error for $2,500, the face amount of a policy 
of insurance issued by plaintiff in error on the life of one Burgess and for the 
additional sums of $300 as penalty and $200 as attorney’s fee. 47 S.W.(2d) 675. 

The policy had been assigned to defendant in error as security for Burgess’ 
indebtedness to it in a sum exceeding the amount of the policy. Pursuant to the 
requirement of subdivision 3 of article 4732, Revised Civil Statutes of 1925, the 
policy contained an incontestable clause in the following language: “This policy 
shall be incontestable after one year from date of issue, except for the nonpayment 
of premiums or violation of its terms as to military or naval service in time of 
war, and except as to provisions and conditions relating to disability benefits and 
those granting additional insurance specifically against death by accident, if any.” 

The date of the policy was July 16, 1929. The insured died July 28, 1930. 

[1] The sole question presented here is whether the Court of Civil Appeals 
correctly held that the incontestable clause precluded the defense specially pleaded 
in the answer. The substance of the allegations contained in the answer is as 
follows: Burgess, the insured, who was indebted to defendant in error in a large 
amount and was in straitened circumstances financially, had long been in ill health, 
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which caused him to have high blood pressure and made him an undesirable risk 
for life insurance, all within the knowledge of defendant in error and its vice 
president, Mrs. Evelyn Clark. Mrs. Clark, upon her own application, was appointed 
an agent of plaintiff in error to take applications for life insurance, and a short 
time thereafter defendant in error, acting through Mrs. Clark, and in order to 
protect itself against loss, induced Burgess to make application for a policy of life 
insurance in the sum of $2,500. When the application was made Burgess was in 
ill health and under the care and treatment of his physician in Hale Center, but 
Mrs. Clark caused him to go to Plainview and be examined there by another 
physician, who falsely made a favorable report as to his physical condition. In 
reliance upon this report, plaintiff in error issued the policy of insurance. It would 
not have issued the policy had it known the truth as to the physical condition of 
Burgess. The policy was applied for with the intention of assigning it to defend- 
ant in error, and after its delivery it was so assigned. The disease from which 
Burgess was then suffering continued and caused his death. The facts as to the 
condition of the health of Burgess and his indebtedness to the bank were unknown 
to plaintiff in error. Defendant in error paid the premiums for the policy and had 
the policy in its possession at all times after its delivery, and even before its as- 
signment. By the said acts of defendant in error, Mrs. Clark and the physician in 
procuring the making of the application for the insurance, in causing the physical 
examination to be made, and in making and causing to be made the false report 
as to the physical condition of Burgess, a fraud (it is alleged) was perpetrated 
upon plaintiff in error and the policy of insurance was made void. 

These are allegations of an unconscionable fraud in the procurement of the 
issuance of the policy, which if proven would, in the absence of the incontestable 
clause, constitute a complete defense to a suit on the policy. 

However strongly we may be tempted, on account of the nature of the facts 
alleged, to admit them as a defense in this case, we cannot do so without doing 
violence to the language of the incontestable clause and without conflict with the 
decisions construing that clause and the statute which requires its presence. 

Subdivision 3 of article 4732 provides that no policy of life insurance shall be 
issued unless it contains a provision substantially as follows: “That the policy, or 
policy and application, shall constitute the entire contract between the parties and 
shall be incontestable not later than two years from its date, except for nonpay- 
ment of premiums; and which provision may or may not, at the option of the 
company, contain an exception for violations of the conditions of the policy re- 
lating to naval and military services in time of war.’ 

The policy in substantially the language of the statute fixes the expiration of 
one year from its date as the time after which it may not be contested, except for 
nonpayment of premiums, etc. This language of the statute and of the contract 
literally and plainly means that after the expiration of the period named there 
may be no contest of the right to recover on the contract, except for nonpayment 
of premiums or violation of the terms of the policy as to military or naval service 
in time of war. Fraud, of whatever nature, in procuring or inducing the execution 
of the contract is not named as a ground on which recovery may be contested. In 
other words, the statute and policy provide that after the expiration of the period 
prescribed there may be no contest at all of the validity or the binding effect of 
the policy, with certain specified exceptions which may serve as reasons or grounds 
ior contest, and fraud is not one of the exceptions. 

In an opinion construing subdivision 3 of article 4732, (then article 4741) Jus- 
tice Greenwood said: “It was the obvious purpose of subdivision 3 to prescribe 
two years as a maximum period of limitation, after which no defense should be 
allowed to defcat payment of the policy, except nonpayment of premiums, or vio- 
lations of conditions relative to naval or military services during war. The sub- 
division allows the insuring company to fix a period of time, not to exceed two 
years, during which it may make fully available to itself all the legal consequences 
of fraud which ought to be discovered through the exercise of proper diligence; 
but, after the expiration of the period fixed, the subdivision eliminates all defenses, 
save those specifically mentioned.” (Italics ours.) American National Insurance 
Co. v. Tabor, 111 Tex. 155, 159, 230 S. W. a 399. See, also, American National 
Insurance Co. v. Welsh (Tex. Com. App.) 22 S.W.(2d) 1063; Southern Union Life 
Insurance Co. v. White (Tex. Civ. App.) 188 S. W. 266 (application for writ of 
error refused) ; American National Insurance Co. v. Briggs (Tex. Civ. App.) 156 
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S. W. 909 (application for writ of error refused) ; Howard v. Missouri State Life 
Insurance Co. (Tex. Civ. App.) 289 S. pe 114 (application for writ of — - 
iused) ; Metropolitan Life Insurance Co. Peeler, 122 Okl. 135, 176 P. 935, ; 
L. R. 441, and note; Cooley’s Briefs on omens (2d Ed.) vol. 5, pp. 4483- 4486; 
Couch’s Encyclopedia of Insurance Law, vol. 8, § 2155, pp. 6953- 6962. 

_ The Supreme Court of Tennessee, in construing an incontestable clause in 
similar language to that in the policy in this case said: 

The meaning of the provision is that, if the premiums are paid, the liability 
shall be absolute under the policy, and that no question shall be made of its 
original validity. No reasonable construction can be placed upon such provisions 
other than that the company reserves to itself the right to ascertain all the facts 
and matters material to its risk and the validity of its contract, for one year; and 
if within that time it does not ascertain all the facts, and does not cancel and 
rescind the contract, it may not do so afterwards upon any ground then in ex- 
istence * * * 

“It is said, however, that fraud appearing in the origin of the contract must, 
as in any other case, render it null and void from the beginning. It is true that 
fraud vitiates all agreements and undertakings based upon it, and they may be set 
aside at the instance of the party defrauded. So, in this case, fraud in obtaining 
the policy would vitiate it at the option and upon the motion of the party de- 
frauded; but, under the provision in question, the party must within the year 
exercise his right to repudiate and rescind it. The effect of this agreement not to 
contest is to put the company in the attitude of being unable to set up any fraud 
or false swearing in obtaining the policy, or any other defense to it, save the one 
excepted, so far as its original validity is concerned.” Clement v. New York Life 
Insurance Company, 101 Tenn. 22, 46 S. W. 561, 562, 42 L. R. A. 247, 70 Am. St 
Rep. 650. 

The fraud alleged in the answer of plaintiff in error is urged as a defense to 
defeat the payment of the policy, and further the allegations to the original validity 
of the policy, presenting as grounds of invalidity facts existing at the time the 
policy was issued. The facts alleged therefore are defensive matters which, by 
the terms of the incontestable clause as construed in the authorities cited, the in- 
surer has agreed shall not be urged, after the expiration of the period named, to 
defeat payment of the policy. 

The judgment of the Court of Civil Appeals and the judgment of the trial 
court are affirmed. 

Opinion adopted by the Supreme Court. 


KANSAS LIFE INS. CO. v. FIRST BANK OF TRUSCOTT. No. 1508—6261. 
Commission of Appeals of Texas, Section B. Jan. 30, 1935. 
78 Southwestern Reporter (2d) 587. 
INSURANCE. 

Incontestability clause in life policy held to preclude recovery on policy not- 
withstanding insured died before expiration of period of contestability, where 
insurer made no contest of its liability until after expiration of period of con- 
testability. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Error to Court of Civil Appeals of Eleventh Supreme Judicial District. 

Action by the First Bank of Truscott against the Kansas Life Insurance 
Company. Judgment for plaintiff was affirmed by the Court of Civil Appeals [47 
S.W.(2d) 678], and defendant brings error. 

Affirmed. 

Charles M. Howell and K. W. Halterman, both of Kansas City, Mo., James 
A. ee of Benjamin, and Joiner & Cook, of Plainview, for plaintiff in error. 

J. Brookreson, of Benjamin, for defendant in error. 
ee Commissioner. 


This is a companion case of Kansas Life Insurance Company v. First Bank 
of Truscott, 78 S.W.(2d) 584, this day decided. The suit is upon another policy 
of insurance of like amount and terms to those involved in that case, but issued 
on a different date, September 11, 1929. Otherwise the facts in the two cases are 
the same. The same single question is presented by the applications for writ of 
error in both cases. 
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The insured died within one year from the date of the policy involved in this 
case. This affords no reason for a different decision, since the record shows that 
plaintiff in error made no contest of its liability until after the expiration of the 
period named in the incontestable clause. American National Insurance Company 
v. Welsh (Tex. Com. App.) 22 S.W.(2d) 1063; Mutual Life Insurance Company 
v. Hurni Packing Company, 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. 
R. 102; Note 31 A. L. R. pages 108, and following. 

The judgment of the Court of Civil Appeals and that of the district court 
are affirmed. 

Opinion adopted by the Supreme Court. 


GRAND UNITED ORDER OF ODD FELLOWS OF TEXAS v. WHITE. 
No. 3105. 
Court of Civil Appeals of Texas. El Paso. Jan. 10, 1935. 
Rehearing Denied Jan. 31, 1935. 
78 Southwestern Reporter (2d) 639. 
1. INSURANCE. 

In action against grand fraternal order on life insurance beneficiary cer- 
tificate, where beneficiary’s evidence showed that insured for some two years 
before his death was sick and unable to follow usual vocation and was under care 
of reputable physician, admission of local lodge’s rule book which exempted sick 
member from dues payments and required local lodge to pay his financial obliga- 
tions to grand lodge or endowment department from general funds of local lodge 
held not error. 

(For other cases, see Insurance, Dec. Dig. § 818[3].) 

2. INSURANCE. 

Jury’s finding that insured under life insurance beneficiary certificate was sick 
and unable to follow usual duties and was under care of reputable physician from 
at least January 1, 1931, until his death on February 17, 1933, and that vice grand 
or chairman of sick committee was notified on or before January 1, 1931, held 
sufficient to render applicable the local lodge’s rule requiring such member’s 
financial obligations to grand lodge or endowment department to be paid from 
local lodge’s funds. 

(For other cases, see Insurance, Dec. Dig. § 827.) 

3. INSURANCE. 

Where, under local lodge’s rule, financial obligations of sick member to grand 
lodge or endowment department were payable out of local lodge’s funds, grand 
order held liable to beneficiary on insurance beneficiary certificate notwithstanding 
local lodge’s failure to comply with the rule, since grand lodge and endowment 
department were responsible to beneficiary for such failure. 

(For other cases, see Insurance, Dec. Dig. § 754.) 
aan from County Court at Law No. 2, Dallas County; John A. Rawlins, 

udge. 

Suit by Hattie White against the Grand United Order of Odd Fellows of 
Texas. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Mason & Mason, of Dallas, for appellant. 

H. C. Ford and B. W. Ashworth, both of Dallas, for appellee. 


ADAMS v. ADAMS. No. 9503. 
Court of Civil Appeals of Texas. San Antonio. Jan. 23, 1935. 
Rehearing Denied Feb. 13, 1935. 
78 Southwestern Reporter (2d) 664. 
1. INSURANCE. 
Change of beneficiary in life policy is regarded as accomplished if insured 
does all that he can reasonably do to perfect change during lifetime. 
(For other cases, see Insurance, Dec. Dig. § 587.) 
2. INSURANCE. 
Change of beneficiary for which insured executed application which he mailed 
to insurer held efféctive as against original beneficiary, though application was 
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not received at insurer’s home office and change was not indorsed thereon until 
after insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. INSURANCE. 

Life policy provision that change of beneficiary is ineffective until indorsed 
on policy may be waived by insurer, and it alone can object to change of bene- 
ficiary on ground change was not indorsed during insured’s lifetime. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Error from District Court, Medina County; Lee Wallace, Judge. 

Proceeding between Mary Ollie Adams and husband and Mrs. Susie Adams to 
recover the proceeds of a life policy issued by the Provident Life & Accident 
Insurance Company of Chattanooga, Tenn., on the life of Jesse Lee Adams. To 
review an adverse judgment, Mary Ollie Adams and husband bring error. 

Reversed and rendered. 

Conger, Low & Spears, of San Antonio, and W. S. Ethridge, of Bandera, for 
plaintiffs in error. 

J. A. Eames, of Bandera, and Marcus W. Davis, of San Antonio, for defend- 
ant in error. 

Murray, Justice. 

This suit ultimately resolved itself into a contest between Mrs. Mary Ollie 
Adams, joined pro forma by her husband, John Adams, who are plaintiffs in 
error herein, and Mrs. Susie Adams, who is the defendant in error herein, as to 
which should be entitled to the proceeds from a certain life insurance policy issued, 
for the sum of $1,000 on the life of Jesse Lee Adams, by the Provident Life 
& Accident Insurance Company of Chattanooga, Tenn., and dated April 18, 1929. 

Mrs. Susie Adams, the wife of Jesse Lee Adams, was named as the original 
beneficiary in the policy. On November 30, 1932, Jesse Lee Adams executed an 
application to have his beneficiary changed from Mrs. Susie Adams to Mrs. Mary 
Ollie Adams, his mother. This application was mailed on December 1, 1932, and 
was received at the home office of the insurance company on December 5, 1932, 
about 10 a. m. Jesse Lee Adams died about 1 a. m. on December 5, 1932. The 
Change of beneficiary was indorsed upon the policy by the representative of the 
insurance company on December 6, 1932. Thus it appears that the insured executed 
a proper change of beneficiary and mailed same to the insurance company before 
his death, that such change of beneficiary was received by the insurance company, 
and that the change was indorsed on the policy after the death of the insured. 


Under the terms of the policy, the insured had the right to change his bene- 
ficiary, and the policy contained the following provision as to how a change could 
be accomplished: “Change of beneficiary: When the right to change the bene- 
ficiary has been reserved to the insured, he may, if of legal age, at any time, and 
from time to time, during the continuance of this Policy, subject to any previous 
assignment, change any designated beneficiary hereunder, by filing a written request 
at the Home Office of the Company, accompanied by this Policy, such change to 
take effect only when endorsed by the Company on this Policy during the insured’s 
lifetime. The insured may declare the designation of any beneficiary to be irre- 
vocable. During the lifetime of any irrevocably designated beneficiary the insured 
shall not have the right to revoke or change the designation of that beneficiary 
without the written consent of such beneficiary filed with the Company. The right 
to change the beneficiary is reserved to the insured and cannot be transferred.” 

There is no statement of facts in this case, and the above facts are taken 
from the findings of fact made and filed by the trial judge. 

The trial judge further found as follows: “That the assured, Jesse Lee 
Adams, did not do all he could have done to accomplish a change of beneficiary 
in said policy of insurance in that he had from the date of said policy, to-wit: 
April 18th, 1929, up to the date of his death, in which to make said change of 
beneficiary, and he did not do it, and that on July 3lst, 1932, he talked to the 
witness, Olliff Adams, about making said change of beneficiary, and talked with 
him about said change of beneficiary several times thereafter, and up to the date 
he signed said application for change of beneficiary, to-wit: on November 30th, 
1932, and notwithstanding all this, he did not make nor attempt to make said 
change of beneficiary until about five days prior to his death, to-wit: on or about 
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November 30th, 1932, he then being very sick with consumption or tuberculosis and 
then unable to talk except in a whisper.” 

The insurance company paid the sum of $947.18, being the amount due on 
said policy, into court, and, by an agreed order of the interested parties, was dis- 
charged with an allowance of $100 as attorney’s fees. 

The question here raised is, Was there a valid change of beneficiary by Jesse 
Lee Adams, the insured? 

[1-3] The law is settled in this state that, if the insured did all that he 
could reasonably have done to perfect a change of beneficiary during his lifetime, 
then, and in that event, it will be regarded as accomplished, even though the 
application for such a change arrives at the home office of the insurance company 
and the change is actually indorsed upon the policy after the death of the insured. 
Brown v. Union Central Life Ins. Co. (Tex. Civ. App.) 72 S.W.(2d) 661, and 
authorities there cited. 

It is clear that the findings of the trial judge would justify the conclusion 
that the insured had done all he could reasonably do to perfect a change of bene- 
ficiary, unless an apparent finding by the trial judge to the contrary should be 
regarded as precluding such a holding. 

We conclude that the finding by the trial judge to the effect that the insured 
had not done all he could reasonably have done, because he had from the time 
the policy was issued up to the time of his death to accomplish this change, is a 
general conclusion in conflict with the specific findings to the effect that insured 
had executed a proper change of beneficiary and mailed it to the insurance com- 
pany’s home office several days before his death. It is plain that the general con- 
clusion of the trial judge is based upon an erroneous conception of what is 
required, under a policy of this nature, of an insured who desires to change his 
beneficiary. The insured had done all that was required of him. The company had 
only the ministerial duty to indorse such change upon the policy then in its pos- 
session. It is true that the policy provided that the change was not effective until 
indorsed on the policy, but this provision is inserted in the policy for the protec- 
tion of the insurance company, and it alone can raise this objection. The company 
saw fit to regard the change of beneficiary as accomplished and to indorse same 
upon the policy. Defendant in error, as the first beneficiary, had no vested interest 
in this policy, and cannot insist upon the company not waiving a provision in the 
policy. Splawn v. Chew, 60 Tex. 532. 

Under the findings of the court, insured had done all he could reasonably do 
to accomplish a change of beneficiary. The insurance company indorsed such 
change upon the policy, thus completing the change in every respect. It is true 
this indorsement took place after the death of the insured, but this fact is 
immaterial. 

The trial court erred in finding for defendant in error, but, on the contrary, 
should have found for plaintiff in error. Accordingly, the judgment below will be 
reversed and judgment here rendered in favor of Mrs. Mary Ollie Adams in the 
sum of $847.18, less the costs of the court below. The cost of this appeal is taxed 
against defendant in error. 

Reversed and rendered. 


BAILEY v. NATIONAL AID LIFE ASS’N. No. 2679. 
Court of Civil Appeals of Texas. Beaumont. Jan. 26, 1935. 
Rehearing Denied Jan. 30, 1935. 
78 Southwestern Reporter (2d) 692. 
1, INSURANCE. 

Where insured was not member in good standing of insurance company at 
time it was merged with another insurance company under contract to admit to 
its membership all members in good standing with merged company, merging com- 
pany owed insured no duty by virtue of his membership with merged company, 
and application to merging company was therefore one as for new membership. 

(For other cases, see Insurance, Dec. Dig. § 47.) 

2. INSURANCE. 

Where insurer had issued life policy in reliance upon truth of statements 

concerning age and health of applicant contained in application and representations 
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were material and incorrect, and applicant was not insurable risk, beneficiary held 
properly denied recovery on policy. 

(For other cases, see Insurance, Dec. Dig. §§ 290, 291[1].) 

Appeal from District Court, Shelby County; T. O. Davis, Judge. 

Suit by P. B. Bailey against the National Aid Life Association. From an 
unsatisfactory judgment, plaintiff appeals. 

Affirmed. 

See, also (Tex. Civ. App.) 54 S.W.(2d) 206. 

E. B. Lewis, of Center, for appellant. 

C. E. Avery and C. B. Wallace, both of Center, for appellee. 


COREY v. MASSACHUSETTS MUT. LIFE INS. CO. No. 8032. 
Saeevhin Court of Appeals of West Virginia. Feb. 12, 1935. 
178 Southeastern Reporter 525. 
INSURANCE. 


Public policy held not to preclude recovery on life policy by beneficiary because 
insured was legally executed after conviction for murder. 

(For other cases, see Insurance, Dec. Dig. § 443.) 

Syllabus by the Court. 

Death of insured by execution for murder does not, as a matter of public 
policy, render a policy of insurance upon his life unenforceable. 

Error to Circuit Court, Kanawha County. 

Proceeding by notice of motion by Louis Corey against the Massachusetts Mu- 
tual Life Insurance Company. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Price, Smith & Spilman and J. M. Woods, all of Charleston, for plaintiff in 
error. 

Copenhaver & Boiarsky, of Charleston, for defendant in error. 

KENNA, Judge. 

Massachusetts Mutual Life Insurance Company prosecutes this writ of error 
t6 a judgment rendered against it in the circuit court of Kanawha county on June 
20, 1934, in favor of Louis Corey in a proceeding by notice of motion brought on 
a policy of life insurance issued by the plaintiff in error upon the life of Joe Corey 
in which the plaintiff, Louis Corey, was the named beneficiary. The judgment was 
entered after the defendant’s demurrer to the amended notice of motion had been 
overruled, the defendant declaring its desire not to plead further and relying upon 
its demurrer to defeat the plaintiff's recovery on a pure question of law. The 
notice of motion, as amended, contains averments showing that the insured, Joe 
Corey, was indicted in the intermediate court of Kanawha county for the murder 
of one Katherine Ghiz; that he pleaded not guilty to the indictment, and, upon his 
trial, was convicted by a jury of murder in the first degree with no accompanying 
finding fixing punishment at life imprisonment; that he was thereupon sentenced 
to be hanged, and, pursuant to that sentence, was hanged in the state penitentiary 
at Moundsville, on the 8th day of December, 1933. It was upon this averment that 
the defendant rested its demurrer, and the case is here upon the question whether 
death of the insured by execution, as a matter of law based on public policy, pre- 
vents recovery under the life insurance policy sued on. 

The coverage is a simple promise to pay the amount of the policy upon re- 
Ceiving satisfactory proof of the death of the insured. There is no stated excep- 
tion of death by execution. Suicide within a year is not covered, and if the in- 
sured engages in military or naval service in time of war within a year from the 
policy’s date without paying an extra premium stipulated for in such event, the 
policy becomes void. The policy is made incontestable after the lapse of one 
year, except for the nonpayment of premiums and for violation of its provisions 
relating to military and naval service in time of war. The policy is in the amount 
of $2,000 and is dated September 25, 1918. z 

The defendant in error, plaintiff below, urges that the incontestable clause of 
the policy operates to prevent plaintiff in error from setting up the defense sought ' 
to be made. Plaintiff in error counters this contention by saying that public policy 
prevents the contract from covering death by execution, whether the express 
terms of the policy include it or not, and, therefore, that the incontestable clause 
does not meet the defense, since that clause cannot operate to enlarge the cover- 
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age. Without discussing whether public policy would affect the actual terms of a 
contract, or would merely operate to render objectionable terms unenforceable, 
we cannot help but believe that a public policy that would prevent recovery in such 
a case would also operate upon the incontestable clause to prevent it from making 
the recovery possible. If the incontestable clause could make recovery possible 
under these conditions after a policy life of one year, why not in six months? If 
six months, why not in six days, or why not permit the company simply to stip- 
ulate that it will not contest liability under the policy on the ground of public pol- 
icy at any time or in any event, and thus render the courts powerless to enforce 
the public policy of the state in so far as life insurance contracts are concerned? 
This seems to us to meet this contention. 

It is urged that recovery could not be permitted under a life insurance policy 
where death has resulted by execution for murder because of the fact that there 
is an implied covenant on the part of the insured that he will do nothing wrong- 
fully to accelerate the day of payment under the policy. It is difficult to believe 
that murder to be followed by public execution would be adopted by an insured 
as a means of accelerating the day of payment under his policy, and it might be 
questioned whether, if the day of payment is not purposely accelerated by the in- 
sured, the policy could be avoided on that basis, even without the incontestable 
clause. However, although we have just declared that we do not see how the 
matter of public policy could yield to the incontestable clause of an insurance pol- 
icy, that is not to say that the incontestable clause, which is an express covenant 
of the policy, could not be successfully invoked to overcome the contended pro- 
visions of an implied covenant of the policy. We therefore are of the opinion 
that liability under the policy cannot be defeated on the basis of such an implied 
covenant. In view of the incontestable clause, which is in full operation under the 
terms of the policy before us, we think it unnecessary to decide in this case whether 
such an implied covenant will be read into a policy of life insurance. 


The case must turn squarely on the point of whether there exists in this state 
a public policy that will prevent recovery under a life insurance contract not ex- 
pressly excepting death by execution for crime when the insured dies from that 
cause. We are, of course, not dealing with a case in which there is proof that 
at the time of entering into the contract the insured entertained a purpose to 
accelerate the payment of the amount of the insurance. 

Cases in this country that hold that recovery upon a life insurance policy may 
be defeated by showing that the insured met death by execution at the hands of 
the law are the following: Burt v. Union Central Life Insurance Co., 187 U. S. 
362, 23 S. Ct. 139, 47 L. Ed. 216 (1902) ; Collins v. Metropolitan Life Insurance Co., 
27 Pa. Super. 353 (1905); Northwestern Mut. Life Insurance Co. v. McCue, 223 
U. S. 234, 32 S. Ct. 220, 56 L. Ed. 419, 38 L. R. A. (N. S.) 57 (1912) ; Scarborough 
v. American, etc., Co., 171 N. C. 353, 88 S. E. 482, L. R. A. 1918A, 896, Ann. Cas. 
1917B, 1181 (1916); American National Insurance Co. v. Munson (Tex. Civ. App., 
1918) 202 S. W. 987; Weil v. Travelers’ Insurance Co., 16 Ala. App. 641, 80 So. 
348 (1918) ; American Nat. Ins. Co. v. Coates, 112 Tex. 267, 246 S. W. 356 (1923) ; 
Smith v. Metropolitan Life Insurance Co., 122 Misc. 136, 203 N. Y. S. 173 (1923); 
and Smith v. Metropolitan Life Insurance Co., 125 Misc. 670, 211 N. Y. S. 755 
(1925). Those cases holding to the contrary, and concluding that recovery can he 
had under a life insurance policy containing no provision excepting death by execu- 
tion from the risks assumed, in the event that the insured meets his death bysexecu- 
tion are the following: Collins v. Metropolitan Life Insurance Co., 232 Ill. 37, 83 
N. FE. 542, 14 L. R. A. (N. S.) 356, 122 Am. St. Rep. 54, 13 Ann. Cas. 129 (1907) ; 
Armster v. Metropolitan Life Insurance Co., 207 Ill. App. 514 (1917); Fields v. 
Metropolitan Life Insurance Co., 147 Tenn. 464, 249 S. W. 798, 36 A. L. R. 1250 
(1923) ; Weeks v. New York Life Insurance Co., 128 S. C. 223, 122 S. E. 586, 35 
A. L. R. 1482 (1924); Allen v. Diamond, 13 F.(2d) 579 (C. C. A., 1926); Afro- 
American, ete., Co. v. Jones, 113 Fla. 158, 151 So. 405 (1933). 

The first case to deal with the question presented was decided in the English 
House of Lords in the year 1830, being that of Amicable Society v. Bolland, 4 
Bligh M. R. 194, sometimes called Fauntleroy’s Case. It is mainly in defense of, 
and an attack upon the reasoning of that case that the conflict in American author- 
ity has developed. Apparently the question did not arise in the United States un- 
til 1900, when the case of Burt v. Union Central Life Insurance Co., 105 F. 419, 
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arose in the United States Circuit Court of Appeals for the Western District of 
Texas. This case went to United States Supreme Court in 1902, and is re- 
ported in 187 U. S. 362, 23 S. Ct. 139, 47 L. Ed. 216. In the opinion, written by 
Mr. Justice Brewer, the Ba of the English case was adopted in toto, and the 
opinion of Lord Campbell was quoted verbatim and almost in full. Both cases 
denied recovery on the ground of public policy. 

The reasoning of the English case has often been vigorously attacked in cases 
by the courts of last resort and by the law-writers. The following quotation from 
Weeks v. New York Life Insurance Company, 128 S. C. 223, 122 S. E. 586, at page 
588, 35 A. L. R. 1482, is an example: “The position embraced within the first two 
postulates, viz., that because an- express contract to insure against death by legal 
execution would contravene public policy, an ordinary life policy which does not 
except death from such a cause should be declared unenforceable on grounds of 
public policy, is, we think, clearly untenable. An express agreement that, in the 
event of death by legal execution, the insurer would pay a stipulated sum to the 
criminal’s estate or beneficiaries, might be considered to evidence a design on the 
part of the insured, participated in by the insurer, to free the insured from such 
inhibition on is will to commit crime as might otherwise exist, and, where death 
by legal execution has ensued warrant the inference that the crime was to an ex- 
tent, superinduced by the contract. But where one takes out an ordinary life 
insurance policy, to be matured by death from any cause, no basis in reason or 
experience exists for assuming that the insured had any intent at the time of mak- 
ing the contract to accelerate the maturity of the policy by committing a capital 
crime and suffering the death penalty. So negligible is the possibility of any such 
design or intent on the part of an insured that insurance companies, as in the con- 
tracts here in question, now incorporate no express condition, as was formerly 
quite generally done, against death for crime. As has been well said, ‘the history 
of insurance makes difficult the argument that the exception is not now expressed 
because necessarily implied.’ Collins, J., in Campbell v. Supreme Conclave, etc., 
66 N. J. Law, 274, 49 A. 550, 54 L. R. A. 576. The effect of the raising of the 
question in Amicable Society v. Bolland, supra, notwithstanding the decision fa 
vorably to the insurer, was, as pointed out in the Campbell Case, ‘to lead to the 
general introduction into policies of an express exception.’ In the absence, there- 
fore, of an express agreement to insure against death for crime, certainly it would 
seem no intent or design to accelerate the maturity of the ordinary life insurance 
policy by committing a capital crime and inviting legal execution therefore is to 
he attributed to the insured at the time of the making of the contract. On the 
other hand, in the absence of an express stipulation in the policy excepting death 
by legal execution, no intent in fact to exclude death from that cause may fairly 
be claimed by the insurance company. . here such a contract has thus been en- 
tered into, the real question, therefore, Does sound public policy require that 
the courts write into the policy the conmliilinns that death by legal execution is 
excepted ?” 

The following language quoted from the Burt Case, 187 U. S. 362, 365, 23 S 
Ct139: 140, 47 L. Ed. 216, shows that the basis of decision therein was left rather 
obscure: “There is an implied obligation on his part to do nothing to wrongfully 
accelerate the maturity of the policy. Public policy forbids the insertion in a 
contract of a condition which would tend to induce crime, and as it forbids the 
introdyction of such a stipulation is also forbids the enforcement of a contract 
under circumstances which cannot be lawfully stipulated for.” 

This language makes it doubtful whether the case is intended to turn upon, 
first, an implied condition not to wrongfully accelerate the risk, or, second, the 
exclusion of the risk from the policy on the ground of public policy, or, third, 
forbidding the enforcement of the policy, supposing that it does cover the risk. 
It is impossible to say that all are included in the basis of decision, since each 
contains elements contradictory of the others. 

It seems to us, however, that one of the outstanding difficulties in following 
either the Fauntleroy Case or the Burt Case, is in adopting the assumption that 
to permit a recovery on a life insurance policy after death by execution at the 
hands of the law would tend to induce crime, We do not believe that this re- 
sult would follow. It is to be observed that under the doctrine of these cases 
it is not the crime of murder that prevents the recovery, but that it is the punish- 
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ment that sometimes follows that crime that does so. In this state, a man might 
be convicted of murder in the first degree, and, if the jury further found that he 
be punished by life imprisonment, he would not be executed. His life insurance 
would remain enforceable. He might be convicted of murder in the first degree, 
sentenced to be hanged, and, if he died a natural death before his hanging, his life 
insurance would remain enforceable. He might be convicted of murder in the 
first degree, sentenced to be hanged, and afterwards pardoned. His life insurance 
would remain enforceable. A man might commit an openly heinous murder, and, 
unless he were caught, convicted, and executed, his life insurance would remain in 
effect and be paid at his death. So that it is seen that it is not the crime itself, 
but only the punishment by execution, that prevents the recovery under the rule 
invoked. If this be true, might it not be argued that, since execution at the hands 
of the law would prevent the collection of life insurance intended to save wholly 
innocent persons from becoming public charges, juries would by such a policy be 
deterred from returning verdicts under which execution would result? Might it 
not also be argued that upon application for executive clemency after a death sen- 
tence, the fact that provision for a family would be wiped out by the execution 
of that sentence might be strongly persuasive upon the executive authority? In 
other words, might it not just as plausibly be urged that public policy dictates 
that the insurance should be collectible, as that it dictates the contrary? Public 
policy would certainly abhor the idea of any person receiving substantial financial 
benefit from the fact of a legal execution. And yet this would be the inescapable 
result of holding that execution renders a policy of life insurance unenforceable. 
To point out that the beneficiary profits from the fact of execution does not ans- 
wer this suggestion, because the contract is for the very purpose of conferring a 
benefit upon the beneficiary upon the insured’s death, an inevitable occurrence in 
any event. 

It would seem that the broad, basic, and fundamental public policy of the state 
is to see that obligations undertaken are fulfilled, and that contracts entered into 
are performed. For reasons that are apparent, this policy may be declared with 
special emphasis with reference to contracts of life insurance. That this has been 
the decided trend of this court’s utterances on the subject is illustrated by the 
cases of Johnston v. Insurance Company, 85 W. Va. 70, 100 S. E. 865, 7 A. L. R. 
823, and State v. Phoenix Mutual Life Ins. Co. (W. Va.) 170 S. E. 909, 91 A. L. R. 
1482. (It is true that in the case last named it was stated that where insured 
forfeits his life by law, possibly recovery on his life insurance policy would be de- 
nied, and the Scarborough Case from North Carolina was cited as an example of 
that view. This, however, is a mere precautionary allusion, indicative of the 
length to which other decisions have gone and not intended to bind this court in 
the least.) To sustain such a public policy is one of the ends for the maintenance 
of courts and for rendering readily available the redress of legal grievances. He 
who asserts the unenforceability of an express contract on the ground of public 
policy is, in effect, asserting an exception to this basic public policy. The ques- 
tion here involved arose in England for the first time in 1830. The first decision 
on the question in the United States was in the Burt Case in 1900. It arose in 
Virginia for the first time in the McCue Case, decided by the United States Su- 
preme Court in 1912. In more than seventy years, it has now arisen for the first 
time in West Virginia. The fact that circumstances giving rise to the principle 
sought to be established as a matter of public policy have so rarely arisen at least 
minimizes the importance of the question, if it does not affect its validity. 

But we cannot escape the conclusion that there is a very definite public policy 
established in West Virginia by our legislative enactments, our judicial decisions, 
and our constitutional provisions. That public policy is to do away with the con- 
sequences of crime, except in so far as the direct punishment to the guilty person 
is concerned. There is no longer corruption of blood nor forfeiture of estate as a 
consequence of felony. Our statutes of descent and distribution make no excep- 
tion against persons convicted of felony. The doctrine of so-called “civil death” 
as a consequence of felony no longer obtains in this state. A felon who has served 
his sentence may recover for a personal injury suffered during the time he was 
serving the sentence. Moss v. Hyer (W. Va.) 172 S. E. 795. A felon may hold 
public office after his sentence has been served. Webb v. County Court, 113-W. Va. 
474, 168 S. E. 760. Under the same conditions, he is not thereby disqualified as a 
voter. Osborne v. Kanawha County Court, 68 W. Va. 189, 69 S. E. 470, 32 L. R. 
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A. (N. S.) 418. A felon, even upon conviction of perjury, is no longer disqualified 
as a witness. So that to hold that the consequence of execution at the hands of 
the law is to prevent recovery upon insurance policies of the persons executed, 
causing innocent beneficiaries to suffer when the guilty one has gone beyond the 
reach of all earthly penalties, would not conform to the public policy of this 
state. 

It is urged that, regardless of public policy, the very nature of the life insur- 
ance policy contract itself prevents death by execution from being one of the 
risks contracted to be assumed by the life insurance company. To say that the 
nature of an express contract must govern its terms, and then to read the agree- 
ment to see what sort of a contract it is before reaching a conclusion on the prin- 
ciple suggested, would be a difficult exercise. The terms of a contract must de- 
termine its nature; we cannot see how the nature of a contract could fix its terms. 
But passing what seems to be an inherent contradiction in the proposition advanced, 
its adoption would mean that the courts would have to write the contract, for, if 
the principle could be applied to one clause, obviously it could be applied to all or 
any. 

For the reasons herein stated, the judgment of the circuit court of Kanawha 
county is affirmed. 

Affirmed. 
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ACCIDENT 


BROWN v. STANDARD ACC. INS. CO. OF DETROIT, MICH. Civ. 8472. 
District Court of Appeal, Second District, Division 1, California. Feb. 18, 1935. 
41 Pacific Reporter (2d) 373. 

1. INSURANCE. 


Physician’s testimony, in action on accident insurance policy, that paralysis of 
certain muscles of plaintiff's body was due to intercranial hemorrhage, caused by 
traumatic injury to plaintiff’s head, held sufficient to take such question to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Superior Court, Ventura County; Edward Henderson, Judge. 

Action by Oliver Roscoe Brown against the Standard Accident Insurance Com- 
pany of Detroit, Michigan. Judgment for defendant, and plaintiff appeals. 

Reversed. 

Sheridan, Orr, Drapeau & Gardner, of Ventura, for appellant. 

Paul Nourse, of Los Angeles, for respondent. 

Per Curiam. 

By the terms of a policy of insurance plaintiff was insured by the defendant 
“against loss resulting from bodily injuries effected directly, exclusively and 
independently of all other causes through accidental means.” At a time when such 
policy of insurance was in effect, from an automobile accident plaintiff suffered a 
“bump” that “formed up here on the top of * * * (his) head” which plain- 
tiff claimed resulted in a paralysis as to certain muscles of his body, and on 
account of which he brought an action to recover damages from the defendant in 
accordance with the provisions of said insurance policy. 

On the trial of the action a doctor, who was called in behalf of plaintiff, 
testified that in his opinion such “paralysis was due to intercranial hemorrhage” 
that was caused by “traumatic injury to the head.” Following the close of the 
introduction of evidence by the respective parties to the action, on motion of the 
defendant the trial court ordered a directed verdict by the jury. It is from the 
judgment that ensued from the return of such verdict that the instant appeal is. 
taken. 

[1] Although on cross-examination of the doctor who gave the testimony to 
which reference hereinbefore has been had the doctor somewhat modified his 
former statement with reference to the cause of plaintiff's disability, and although 
other evidence adduced on behalf of the defendant in its effect was decidedly im 
conflict with the testimony given by the said doctor, nevertheless, as is so clearly 
set forth in Estate of Flood, 217 Cal. 763, 768, 21 P.(2d) 579, 580, “It has become 
the established law of this state that * * * a directed verdict may be granted 
‘only when, disregarding conflicting evidence and giving to plaintiff's evidence all 
the value to which it is legally entitled, herein indulging in every legitimate infer- 
ence which may be drawn from that evidence, the result is a determination that 
there is no evidence of sufficient substantiality to support a verdict in favor of 
plaintiff if such a verdict were given.’ [Citing authorities.|] * * *” 

It is apparent that, giving due weight to the emphasized part of the declara- 
tion of the law quoted from the cited case, the testimony given in behalf of 
plaintiff was “of sufficient substance to support a verdict.” 

The judgment is reversed. 


BRIX v. PEOPLE’S MUT. LIFE INS. CO. S. F. 15134. 
Supreme Court of California. Feb. 20, 1935. 
41 Pacific Reporter (2d) 537. 
2. INSURANCE. ; ; 

In action on accident policy providing for installment benefits during total 
disability, insured held entitled to recover only accrued installments (Code Civ. 
Proc. § 1060; Civ. Code, § 3283). : 

(For other cases, see Insurance, Dec. Dig. § 666.) 

4. INSURANCE. : ; : 

Insurer’s default in payment of accrued installments under accident policy 
does not work breach of entire contract, but affects only rights of parties as to 
benefits accrued (Civ. Code, § 3283). 

(For other cases, see Insurance, Dec. Dig. § 666.) 
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5. INSURANCE. 

In action on accident policy providing for installment benefits during total 
disability, insured could file supplemental complaint covering installments accruing 
between commencement of action and date of trial. 

(For other cases, see Insurance, Dec. Dig. § 666.) 
©. INSURANCE. 

In action on accident policy providing for installment benefits during total 
disability, insured held entitled to recover installments accruing between commence- 
ment of action and date of trial, where insured had filed supplemental complaint 
covering such installments. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

In Bank. 

Appeal from Superior Court, City and County of San Francisco; John J. 
Van Nostrand, Judge. 

Action by Arthur J. Brix against the People’s Mutual Life Insurance Company, 
in which the defendant filed a cross-complaint. From the judgment, the defendant 
appeals. 

Affirmed as modified. 

Prior opinion 37 P.(2d) 448. 


A. B. Weiler and Niles C. Cunningham, both of San Francisco (Glensor, 
Clewe, Schofield & Van Dine, of San Francisco, of counsel), for appellant. 

IF. Eldred Boland, of San Francisco, Newlin & Ashburn, of Los Angeles, 
and McCutchen, Olney, Mannon & Greene, of San Francisco (William D. Gal- 
lagher, Jr., of Los Angeles, of counsel), amici curiz. 

Samuel M. Samter and J. J. Posner, both of San Francisco, for respondent. 

Stanley F. Davie, of San Francisco, and Eugene K. Sturgis, of Oakland, amici 
curie. 

Curtis, Justice. 


This action was brought to recover on an accident insurance policy issued by 
the defendant in favor of the plaintiff. The policy provided that in case the 
insured was accidentally injured and such injury “shall wholly and continuously 
disable the Insured from performing any and every kind of duty pertaining to 
his occupation for one day or more, so long as the Insured lives and suffers total 
loss of time, the Company will pay a monthly indemnity at the rate of One 
Hundred ($100) Dollars.” The complaint is in two counts. The first count con- 
tains proper and sufficient allegations showing the execution and delivery of the 
policy of insurance; that while said policy was in full force the plaintiff suffered 
permanent accidental injuries of the character covered by the policy, specifying the 
nature of such injuries; and that said injuries had wholly and continuously dis- 
abled the insured from performing any and every kind of duty pertaining to his 
occupation. This count of the complaint continues and alleges the giving of notice 
of such injury to the insurer and the presentation by the insured to the insurer 
of proofs of loss as provided by said policy; that the insurer had paid four 
monthly payments of $100 each in compliance with the terms of said policy, but 
had failed and refused to pay any monthly indemnities for any month subsequent 
to the month of January, 1930, and that since said date no part of said monthly 
indemnities of $100 each had been paid. The second count of the complaint in 
paragraph I thereof by reference makes the allegations contained in the first count 
a part of the second count and contains one additional paragraph designated as 
paragraph II, which purports to state a cause of action for declaratory relief 
under section 1060 of the Code of Civil Procedure. To the complaint and to each 
count thereof, the defendant filed a general and special demurrer. It also demurred 
to the first count on the ground that the court had no jurisdiction of the subject- 
matter thereof. The demurrers were overruled, and the defendant answered. The 
trial resulted in a judgment in favor of the plaintiff in the sum of $1,300 and 
interest. The court also further adjudged: “That plaintiff have and recover from 
the defendant the sum of one hundred ($100) per month commencing with the 
month of March, 1931 (the trial was had on March 23, 1931), during the rest and 
remainder of plaintiff's natural life.” From the judgment the defendant has per- 
fected the present appeal. 


[2-4] The appellant makes a further attack upon the judgment, in which a 
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number of amici curiz join, and contends that that part of said judgment is 
erroneous in which the court adjudged that plaintiff might recover the sum of 
$100 per month from the date of the trial during the rest and residue of his 
natural life. Respondent seeks to sustain this continuing judgment under the second 
count cf his complaint in which he sought not only for affirmative or consequen- 
tial recovery, but for declaratory relief under the provisions of section 1060 of 
the Code of Civil Prccedure. This was evidently the opinion of the trial court in 
rendering the judgment not only for the monthly payments which had accrued 
under the policy of insurance at the date of the trial, but thereafter during the 
life of the respondent. That judgments for future payments under installment con- 
tracts, even without allegations for declaratory relief, have been upheld in certain 
jurisdictions, is apparent from a reading of the reported decisions of certain states, 
and particularly those from the state of Kentucky. Equitable Life Assur. Society 
v. Branham, 250 Ky. 472, 63 S.W.(2d) 498; Prudential Ins. Co. v. Hampton, 252 
Ky. 145, 65 S.W.(2d) 980. The first of these two decisions was rendered without 
the citation of any supporting authority, but upon precedents afforded in cases of 
alimony and compensation under Workmen’s Compensation Acts. The second of 
these cases was decided upon the sole authority of the first. We are not inclined 
to accept these decisions as decisive of the question involved herein. It seems 
that a clear distinction may be made between an action upon an insurance policy, 
or other contract payable in installments, and a claim for alimony or for com- 
pensation under the Workmen’s Compensation Acts. The former are strictly actions 
on the contract, while the latter are predicated upon statutory enactments expressly 
empowering the court in one instance and the Industrial Accident Commission in 
the other instance to adjudicate future payments. Plaintiff also relies upon the 
case of Fleming v. Peterson, 167 Ill. 465, 47 N. E. 755, which at first blush would 
seem to support the trial court in the entry of the judgment herein. However, a 
closer study of that case shows that it was a suit in equity brought to enforce 
specific performance of a contract entered into by the parties therein. The plain- 
tiff in said action had secured a divorce from the defendant and in the judgment 
in said action the defendant was required to pay her the sum of $125 per month. 
Subsequently the parties to said suit substituted for said judgment a contract 
whereby the defendant agreed to pay plaintiff the sum of $125 per month, payable 
quarterly, and plaintiff satisfied the judgment for alimony. The case was further 
involved by certain other provisions of said contract. The defendant made pay- 
ments under the contract up to a definite date, and thereafter refused to comply 
further with its terms. Plaintiff then brought a suit in equity to enforce specific 
performance, which resulted in a decree of the court in her favor. This decree 
was affirmed on appeal. It is quite evident that that proceeding is so different from 
the instant case as to render it but slight if any authority supporting the judgment 
now under review. It is not necessary for us to distinguish the other cases cited 
by defendant. They are either, in our opinion, decided upon an erroneous principle 
of law, or they are based upon statements of fact so different from those involved 
in the present action as to render them of slight if any aid in the decision of any 
question now before us. This statement is applicable to two California cases cited 
by plaintiff: Newman v. Burwell, 216 Cal. 608, 15 P.(2d) 511, and In re Estate 
of Caldwell, 129 Cal. App. 613, 19 P.(2d) 9. The first of these actions was brought 
by the divorced wife of a decedent against the executor of the will of said deced- 
ent to establish a claim against said estate and to have impounded funds of the 
estate sufficient to pay and discharge said claim. The claim was based upon a 
decree of divorce whereby the wife was awarded the custody of the minor child 
and the husband was directed to pay to the wife $50 per month until the further 
order of the court. The claim was for the maximum amount necessary to pay 
and discharge the monthly installments accruing since the decedent’s death and 
which would thereafter accrue until such time as the child should reach her 
majority. A demurrer to the complaint setting forth the foregoing facts was sus- 
tained by the trial court, but this court reversed the judgment. No useful purpose 
is to be gained by a lengthy consideration of the differences between the facts 
in that case and those in the present action. We think it is apparent that the two 
cases differ so materially that the cited case is in no way parallel with the instant 
action and cannot be accepted as an authority in support of the judgment in the 
present action. The facts in the case of In re Caldwell’s Estate, supra, were in all 
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material respects like those in the case of Newman v. Burwell, supra. That case 
was decided on the authority of Newman v. Burwell, supra, upon the only point 
raised on appeal and that was that the claim for the support of the minor child 
of the deceased did not abate with his death. We reiterate our former statement 
that these cases cited by plaintiff are not of material aid in the solution of the 
problem now before us. 

The authority most nearly in point to which our attention has been directed 
is the case of Green v. Inter-Ocean Casualty Co., decided by the Supreme Court 
of North Carolina and reported in 203 N. C. 767, 167 S. E. 38, 42. That was an 
action brought to recover installments which had already accrued on an insurance 
policy. Plaintiff claimed permanent disability and sued for unpaid installments 
and for declaratory relief. The jury found plaintiff to be permanently disabled, and 
the trial court granted judgment for the accrued installments, and in addition for 
monthly indemnity (as provided in the policy) so long as the plaintiff shall live. 
The Supreme Court modified the judgment by striking out the last provision of 
the judgment relating to unaccrued indemnity payments. In doing so the court 
used the following pertinent language: “The plaintiff mistakes the purpose of the 
Declaratory Judgment Act * * * in assuming that a judgment, in an ordinary 
controversy like the present one, comes within the provisions of said act. It is 
quite obvious from the complaint that this is an action to recover under an insur- 
ance policy, that the alleged cause of action had already accrued.” 

Nor do we think that plaintiff's claim, that he is entitled to a continuing 
judgment for unaccrued installments during the balance of his life, is supported 
by section 3283 of the Civil Code, which provides that: “Damages may be awarded, 
in a judicial proceeding, for detriment resulting after the commencement thereof, 
or certain to result in the future.” This section, in our opinion, simply refers to 
damages that may accrue in the future as the proximate result of the tort or 
breach of contract upon which the action is based. In the present action the 
breath of the contract was the failure of the defendant to pay the accrued install- 
ments. This default in the payment of these accrued installments did not work a 
breach of the entire contract, “the contract still subsists as to future benefits, and 
the default only affects the rights of the parties as to the benefit accrued. It is 
obvious that it does not work a breach as to the future benefits, since, as to such, the 
liability of the defendant has not become fixed, but remains contingent upon the 
condition of the plaintiff being such as to entitle him to demand them.” Robinson 
v. Exempt Fire Co., 103 Cal. 1, 3, 36 P. 955, 24 L. R. A. 715, 42 Am. St. Rep. 93. 

The books are filled with cases in which actions have been brought to recover 
upon insurance policies similar to the one here involved in which the insured has 
attempted to recover judgment not only for accrued payments, but has also sought 
an adjudication as to installments not yet due. While the decisions upon the right 
of the plaintiff in such character of actions to recover for installments which 
have not yet accrued are not entirely uniform, the great weight of authority is to 
the effect that, in such actions, recovery cannot be had for any installments falling 
due in the future. We cite only a few of such cases: Robinson v. Exempt Fire 
Co., 103 Cal. 1, 36 P. 955, 24 L.R. A. 715, 42 Am. St. Rep. 93; Atkinson v. Rail- 
road Employees Mutual Relief Society, 160 Tenn. 158, 22 S.W.(2d) 631; New 
York Life Insurance Co. v. English, 96 Tex. 268, 72 S. W. 58; Bonslett v. New 
York Life Ins. Co. (Mo. Sup.) 190 S. W. 870; Commercial Casualty Ins. Co. \ 
Campfield, 243 Ill. App. 453; Metropolitan Life Insurance Co. y. Day, 145 Ga. 
425, 89 S. E. 576; Mid-Continent Life Ins. Co. v. Christian, 164 Okl. 161, 23 
P.(2d) 672; Metropolitan Life Ins. Co. v. Lambert, 157 Miss. 759, 128 So. 750; 
State Life Ins. Co. v. Atkins (Tex. Civ. App.) 9 S.W. (2d) 290; Green v. Inter- 
Ocean Casualty Co., 203 N. C. 767, 167 S. E. 38, supra; Garbush v. Order of 
United Commercial Travelers, 178 Minn. 535, 228 N. W. 148; Howard v. Benefit 
Ass’n of Railway Employees, 239 Ky. 465, 39 S.W.(2d) 657, 81 A. L. R. 375; 
Washington County v. Williams, 111 F. 801 (C. A. 8th). In Atkinson v. Railroad 
Employees Mutual Relief Society, supra, 22 S.W.(2d) 631, 634, the court declared 
the law as follows: “While the benefit certificate issued to complainant constitutes 
an entire contract, the obligation thereby cast upon the society is severable, with a 
right of action accruing to the holder for each benefit installment payable and in 
default. [Citing authorities.] So it is generally held that, in an action at law for 
breach of a contract of insurance, payable in weekly or periodic installments, only 





Acc. ] Brix v. People’s Mut. Life Ins, Co. 91 


those installments in default at the time suit was brought may be recovered.” 
(Citing authorities.) 

In Mid-Continent Life Ins. Co. v. Christian, supra, 23 P.(2d) 672, 675, the 
court stated the rule in the following language: “Under the authorities just cited, 
plaintiff would be entitled to recover in his cause of action for all benefits that 
had accrued under the insurance contract at the time of filing his suit. And could 
amend his petition to include such installments due up to the date of the amend- 
ment. But plaintiff could not recover for installments that were not due. The 
court could not determine how long said installments would continue to become 
due, because said matter is dependent upon the conditions of health of plaintiff 
and the date of his death.” 

Our own court, in construing a by-law of a fraternal organization providing 
for weekly benefits to any member who from sickness or accident became unable 
to earn a livelihood, stated the applicable rule as follows: “The right of plaintiff 
to this payment for any one week accrues at the end of that week, and he is 
entitled to sue immediately upon default in its payment. Such default, however, 
does not breach the entire contract; the contract still subsists as to future benefits, 
and the default only effects the rights of the parties as to the benefit accrued. It 
is obvious that it does not work a breach as to the future benefits, since, as to 
such, the liability of the defendant has not become fixed, but remains contingent 
upon the condition of the plaintiff being such as to entitle him to demand them. 
* * * But the breach being separable, as we have seen, and not entire, plaintiff 
is only entitled to recover those benefits accrued at the commencement of the 
action.” Robinson v. Exempt Fire Co., 103 Cal. 1, 3, 4, 36 P. 955, 34 L. R. A. 715, 
42 Am. St. Rep. 93, supra. 

Practically the same question has been before the courts of the state in cases 
involving leases where the rent was made payable in periodical installments, such 
as monthly or quarterly. It has invariably been held that the breach or repudia- 
tion of the lease by the lessee does not operate at once to mature all the rent 
reserved in the lease and to enable the lessor to recover not only the installments 
already accrued, but those to accrue in the future. Bradbury v. Higginson, 162 
Cal. 602, 604, 123 P. 797; Oliver v. Loyden, 163 Cal. 124, 126, 124 P. 731; Jacoby 
v. Peck, 23 Cal. App. 363, 138 P. 104. The same ruling was made where recovery 
was sought on a promissory note payable in installments. Crossmore v. Page, 73 
Cal. 213, 14 P. 787, 2 Am. St. Rep. 789. We are satisfied that the foregoing 
authorities state the correct principle of law which should govern the decision of 
the instant case. They hold most convincingly that in the action here pending the 
plaintiff is entitled to recover on said policy of insurance only accrued indemnity 
installments, and that this right of plaintiff may not be extended to recover 
installments which have not accrued by resort to the declaratory relief statute of 
this state. 

[5, 6] The final contention of appellant is that the trial court erred in award- 
ing plaintiff judgment in excess of $400, being the amount of the installments 
which had accrued at the commencement of this action. At the time the action 
was instituted only $400 was due plaintiff on said policy of insurance, but, at the 
conclusion of the trial, thirteen installments of $100 each had accrued under the 
policy, and judgment was rendered for the total sum of these thirteen installments, 
or for $1,300 and costs. It is stated by plaintiff that he made application for leave 
to file a supplemental complaint to conform to the evidence which showed that 
thirteen installments were then due. This application was resisted by the defend- 
ant, and, while the matter was argued, the court made no ruling upon said appli- 
cation. The defendant makes no denial of this statement. It appears, therefore, 
that plaintiff did all in his power to perfect his pleadings so that they would 
include a recovery for all installments which had accrued under the policy at the 
date of the trial. Under these conditions we think that no injustice will be done 
by permitting plaintiff to file such supplemental complaint as of the date of said 
trial (French v. McCarthy, 125 Cal. 508, 512, 58 P. 154; Alameda County v. 
Crocker, 125 Cal. 101, 57 P. 766), and the privilege is hereby given to plaintiff to 
file such supplemental complaint. Plaintiff having asked leave to file a supple- 
mental complaint covering the installments accruing between the commencement of 
the action and the date of trial, and as we have held that under the authorities 
cited, such supplemental complaint may be filed nunc pro tunc as of the date of 
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trial, the case should therefore be considered as if said supplemental complaint 
had actually been filed. This brings us to the question as to whether in this action 
with a supplemental complaint filed covering installments accruing up to the date 
of the judgment, the court may render judgment which will include the install- 
ments accruing between the commencement of the action and the date of the trial 
There is language in the case of Robinson v. Exempt Fire Co., 103 Cal. 1, 36 P. 
955, 24 L. R. A. 715, 42 Am. St. Rep. 93, supra, which would indicate that the 
recovery upon a policy of insurance is limited to the installments which had 
accrued at the commencement of the action. In other cases cited above, and from 
which quotations are made, is to be found similar language, but in none of these 
cases does the record show that a supplemental complaint was filed, or that any 
attempt was made to file such a pleading. On the other hand, the case of Mid- 
Continent Life Ins. Co. v. Christian, supra, contains the express statement that in 
an action for the recovery of the amount due on a policy of insurance, payable 
in installments, the plaintiff is entitled to recover all benefits that had accrued at 
the time of filing suit, “and could amend his petition to include such installments 
due up to the date of the amendment.” This statement seems reasonable, and the 
principle of law enunciated therein appears sound. No good reason is offered why 
the plaintiff in such an action should not be permitted to litigate his claim to all 
installments which had accrued up to the date of trial, when defendant’s liability 
for the payment of such installments has been made an issue by proper pleadings. 
The parties are all before the court. The issues have been presented by the plead- 
ings, and if under the evidence, as was the case in the present action, the plaintiff 
has proven his right to recover for all installments accruing up to the date of the 
trial, we see no reason why he should not be permitted to do so. To 
deny him this right would be simply to send him out of court one day and compel 
him to return the next day to litigate the same matter that was before the court 
on the first day. Such a construction of the law is not in harmony with the spirit 
of our modern procedure which endeavors to simplify court proceedings and 
particularly to provide for the settlement in a single action of all controversies 
of the parties growing out of the same subject-matter. We are therefore of the 
opinion that the judgment, in so far as it adjudicates the right of the plaintiff to 
recover for all installments accruing on the policy of insurance up to the date of 
the trial, should be sustained. 

It is therefore ordered that the judgment in the above-entitled action be 
modified by striking therefrom the following: “It is further ordered, adjudged and 
decreed that plaintiff have and recover from defendant the sum of one hundred 
($100) dollars per month, commencing with the month of March, 1931, during the 
rest and remainder of plaintiff’s natural life.” 

The judgment as modified is hereby affirmed. 


We concur: Waste, C. J.; Shenk, J.; Landgon, J.; Preston, J.; Seawall, J.: 
Thompson, J. 


KOIN v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. No. 13395. 
Supreme Court of Colorado. Jan. 7, 1935. 
Rehearing Denied Feb. 25, 1935. 
41 Pacific Reporter (2d) 306. 
1. INSURANCE. ; 

Knowledge of insurance agent is knowledge of insurer, as regards liability of 
insurer on policy, the application for which contained statements which agent 
knew to be false. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

2. INSURANCE. 

Insurance agent’s knowledge of false answers in application for insurance held 
not to estop insurer from denying truth of answers as defense in action on policy, 
where insured did not look at application, which had been prepared by agent with- 
out insured’s giving much attention to questions and answers, and insured had 
requested agent to sign application containing false answers. 

(For other cases, see Insurance, Dec. Dig. §.378[1].) 

In Department. 
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Error to District Court, City and County of Denver; Frank McDonough, Sr., 
Judge. 

Action by Harry Koin against the Mutual Benefit Health & Accident Associa- 
tion. Judgment for the defendant, and plaintiff brings error. 

Affirmed. 

Bentley M. McMullin, of Denver, for plaintiff in error. 

James J. Sullivan, of Denver, for defendant in error. 


NATIONAL ACCIDENT & HEALTH INS. CO. v. DAVIS. No. 23413. 
Court of Appeals of Georgia, Division No. 1. Jan. 15, 1935. 
178 Southeastern Reporter 320. 
1. INSURANCE. 


Insurance agent’s fraudulent insertion, without insured’s knowledge, of false 
answers in application attached to and made part of health policy, which applica- 
tion contained statement that insured, who signed application, agreed that insurer 
was not bound by any knowledge of or statements made by or to any agent unless 
written on application, did not constitute notice estopping insurer to rely on falsity 
of answers, but insured was estopped, by receipt of and reliance on policy, from 
pleading or proving fraud of agent. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

2. INSURANCE. 

Where applicant signs insurance application in blank and authorizes insurance 
agent to fill out application from information given him, false answers inserted 
in application, attached to and made part of policy issued, are binding on applicant, 
unless inserted by misleading device or artifice prepared by agent, since one who 
can must read, and is bound by writing signed by himself unless his signature was 
secured through fraud. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

Syllabus by the Court. 

An application for insurance which contains false answers that are material 
to the risk, inserted by the agent of the company issuing the policy but under 
such circumstances as do not prevent the signer from being bound thereby, which 
said application is attached to and made a part of the policy issued, does not, 
where the application itself expressly limits the authority of the agent taking it, 
constitute such notice to the company issuing the policy as amounts to notice and 
estoppel on its part. The applicant, by the receipt of and reliance on the policy, 
is estopped from pleading or proving the fraud of the agent in taking the appli- 
cation and making the false answers; the application containing the provision “that 
the company is not bound by any knowledge of or statements by or to any agent 
unless written thereon.” 

2. Where an application is signed in blank and authority given by applicant 
to the agent of the company to fill out the application from information given 
him, any false answers inserted in the application which is attached to and made 
a part of the policy issued, unless inserted by a misleading device or artifice per- 
petrated by such agent, will be binding on the applicant. He who can read must 
read, and is bound by a writing signed by himself, unless such signature was pro- 
cured through fraud. 

3. Where the insured, as in this case, had notice of the limitations on the 
agent’s authority and signed an application without reading it, he placed it in the 
power of the agent to commit a fraud by inserting false answers in the applica- 
tion which was made a part of the policy of insurance issued and delivered to 
him and on which he relied. In such a case he is estopped from pleading or prov- 
ing the fraud of the agent in the insertion of the false answers. 

4. Under the above principles, the evidence did not support the verdict, and 
the court erred in overruling the motion for a new trial. 

Error from Municipal Court of Atlanta; Clarence Bell, Judge. 

Suit by Rufus A. Davis against the National Accident & Health Insurance 
Company. Judgment for plaintiff, defendant’s motion for a new trial was over- 
ruled, and defendant brings error. 

Reversed. 
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Conforming to answers of the Supreme Court to certified questions in 176 
>. &, S87. 

Cotterill, Hopkins, Bryan & Ward, of Atlanta, for plaintiff in error. 

Douglas, Douglas & Andrews, of Atlanta, for defendant in error. 


FRIEND vy. BUSINESS MEN’S ASSUR. CO. No. 32085. 
Supreme Court of oes March 9, 1935. 
41 Pacific Reporter (2d) 759. 

INSURANCE. 

Accident policy provision for modification in case of injury to insured after 
changing to more hazardous occupation “except ordinary duties about his resi- 
dence * * * in which event” reduced rate would be paid held to require payment of 
criginal amount to insured, notwithstanding change in occupation, where accident 
occurred in course of household duties. 

(For other cases, see Insurance, Dec. Dig. § 531.) 
Syllabus by the Court. 


The controverted construction of a paragraph of an accident insurance policy 
as set out in the opinion, considered, and held that the change in the assured’s oc- 
cupation to one more hazardous did not lessen the defendant's liability thereon, 


since the accident which resulted in the death of the assured was wholly unrelated 
to such more hazardous employment. 


Dawson and Burch, JJ., dissenting. 
Appeal from District Court, Shawnee County, Division No. 1; Geo. A. Kline, 
Judge. 

Action by Clara A. Friend against the Business Men’s Assurance Company. 
Judgment for defendant, and plaintiff appeals. 

ag sed and cause remanded with instructions. 

Geo. D. Rathbun, of Manhattan, for appellant. 

Solon T. Gilmore, of Kansas City, Mo., and Robert Stone, James A. McClure, 
Robert L. Webb, Beryl R. Johnson, and Ralph W. Oman, all of Topeka, for ap- 
pellee. 

Dawson, Justice. 


This appeal presents a question of construction of an insurance policy. 

In 1932, the late Robert R. Friend obtained an accident insurance policy issued 
by the defendant company. In it he was denoted as a salesman of gasoline and 
oils, but he did not handle or deliver these articles and wares. The policy provided 
for the payment of $3,000 in case of his accidental death. It also provided that if 
he should change his occupation to one more hazardous, the amount of his insur- 
ance would he reduced. He did change his occupation from that of salesman not 
handling gas and oils to that of salesman who did handle those wares, so that 
the amount of his insurance was reduced to $2,072.69. 

In August, 1933, while this policy was in force, the insured met with a curious 
accident unrelated to his employment but which nevertheless caused his death. 
Apparently while getting ready for bed he struck his leg against the leg of a cot 
Infection set in, and in two weeks he was dead. 

The defendant company admitted liability, but claimed that as the insured 
liad changed his vocation to the more hazardous one of salesman handling gas- 
oline and oils the amount of the insurance which it was bound to pay had been re- 
duced, as per the insurance contract, to $2,072.69. 

By agreement of the parties the latter sum was paid to the widow and bene- 
ficiary, and this lawsuit was begun to determine whether defendant is bound to 
pay the full amount of $3,000, or whether the obligation of the policy has beev 
fully discharged by the payment already made. 

The trial court gave judgment for defendant, and the plaintiff appeals, invok 
ing our construction of the following provision of the policy : “This policy includes 
the endorsements and attached papers, if any, and contains the entire contract of 
insurance except as it may be modified by the company’s classification of risks 
and premium rates in the event the insured is injured or contracts sickness after 
having changed his occupation to one classified by the company as more hazardous 
than that stated in the policy, or while he is doing any act or thing pertaining to 
any occupation as classified, except ordinary duties about his residence or while 
engaged in recreation, in which event the company will pay only such portion of 
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the indemnities provided in the policy as the premium paid would have purchased 
at the rate, but within the limits so fixed by the company for such more hazardous 
occupation.” 

It is contended by plaintiff that the paragraph just quoted means nothing more 
than that the liability of the defendant for accidental death or injury of the insured 
shall be reduced if the assured has changed his occupation to a more hazardous 
one, excepting where such accident occurs while he is engaged in ordinary duties 
about his residence or in recreation. And since the accident did happen under 
conditions governed by such exception, the amount of insurance liability remains 
as first specified in the policy. In no other construction, appellant contends, can 
this prolix and involved paragraph be given literal significance. 

On the other hand, the defendant contends that the construction of the para- 
graph presents no difficulties, and that it simply means what it ought to mean. 
Where an assured changes his occupation to a more hazardous one, the premium 
he pays will buy a less amount of insurance. In this case the premium would 
buy insurance in behalf of a “salesman” in the sum of $3,000, but in behalf of a 
“salesman handling gasoline and oils” it would only buy insurance in the sum of 
$2,072.69. The last exception in the quoted paragraph, in the opinion of counsel for 
defendant, merely means that any accident an insured person may sustain while 
engaged in domestic duties or in recreation will not affect the company’s liability 
one way or the other. 

After much deliberation and taking into consideration the fact that the policy 
contract was formulated by defendant, and that defendant could easily have spec- 
ified the extent of its obligation so plainly that there would be no room to cavil 
about its meaning, a majority of this court have determined that the fairest con- 
struction of the plethora of words comprising the paragraph is to hold that the 
exception to the exception means that where the accident occurs while the insured 
is engaged in ordinary duties about his residence or while engaged in recreation the 
provision for reduced liability when the insured engaged in a more hazardous oc- 
cupation does not govern, and that the full amount of the original liability con- 
trols. This conclusion requires that the judgment be reversed and the cause re- 
manded, with instructions to enter judgment for plaintiff for $927.31, and interest 
thereon, and costs of suit. 

WILKINS v. UNIVERSAL LIFE INS. CO. No. 15094. 
Court of Appeal of Louisiana. Orleans. Feb. 4, 1935. 
159 Southern Reporter 185. 
1. INSURANCE. 


Evidence sustained finding that insurer unreasonably refused to pay $60 due 
under industrial health and accident policy for twelve weeks’ disability caused by 
sprained ankle, justifying statutory penalty, and in view of small amount involved, 
$25 as attorney’s fees was proper (Act No. 310 of 1910, $§ 1-3). 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. INSURANCE. 

Statute imposing penalty of “double” amount due under health or accideut 
policy where insurer delays payment held to require double rather than triple pay 
ment of amount withheld (Act No. 310 of 1910, § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from First City Court of Néw Orleans; W. Alex. Bahns, Judge. 

Suit by Annie Wilkins against the Universal Life Insurance Company. From 
a judgment for plaintiff, defendant appealed, and plaintiff answered the appeal. 

Amended and affirmed. 

Rudolph O. Vorbusch, of New Orleans, for appellant. 

Harry R. Cabral, of New Orleans, for appellee. 

WESTERFIELD, Judge. 

This is a suit on a health and accident policy of industrial insurance for 
twelve weeks’ disability at $5 per week. It is alleged that defendant arbitrarily 
“refused to pay and that, therefore, there is also due plaintiff double the amount of 
the claim, or $120, plus $50 as attorney’s fees as a penalty under the provisions of 
Act No. 310 of 1910. A total of $230 is claimed. The defendant admitted liability 
for six weeks’ disability at $5 per week, or $30, which amount it avers it was 
prepared to pay, and denied that any further sum was due. 
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There was judgment below for the twelve weeks’ disability, or $60, plus $60 
and §25 attorney’s fees as a penalty, or $145 in all. Defendant has appealed and 
plaintiff has answered the appeal asking that the award be increased to the amount 
claimed in the petition, and also for 10 per cent. damages for frivolous appeal 
under article 907 of the Code of Practice. 

[1-4] Annie Wilkins, the insured, suffered a sprained ankle, an accident which, 
it is conceded, was covered under the terms of a policy which she had with the 
defendant, Universal Life Insurance Company. For such disability, the policy 
stipulated for the payment to the assured of a weekly benefit of $5 per week. 
Plaintiff was injured on June 12, 1934, and six weeks thereafter (July 26th), 
through Mr. Conrad Meyer, the attorney who at that time represented her, sub- 
mitted six weekly claim blanks, certified to by her physician in accordance with 
the provisions of the policy. Defendant contends that an agreement was entered 
into with Mr. Meyer to pay the six weeks providing no further disability was 
claimed. This is denied by Mr. Meyer, who states that at that time no more than 
six weeks’ disability was due. Subsequently, on September 22, 1934, a check was 
drawn to Mr. Meyer, but was never delivered, and he disclaims any knowledge of 
its having been drawn. The compromise agreement is not established and no 
reasonable ground for resisting payment advanced. 

Dr. R. H. Potts, assistant coroner of the city of New Orleans, attended 
plaintiff and testified that the period of her disability was fully twelve weeks. In 
fact, her ankle was kept bandaged for three months. The defendant’s doctor, 
who made one call upon the plaintiff, failed to examine her foot, stating that the 
plaintiff refused to permit him to do so, but, in conversations which he had with 
the plaintiff's doctor and with her attorney, no mention was ever made of 
plaintiff's refusal to permit an examination and no desire expressed to do so. 
Carlos Valle, the defendant’s local manager, testified that no effort was made to 
settle plaintiff’s claim until September 21st, when the $30 check was issued, though 
she was injured on the 12th of June. Plaintiff’s claim is fully established by the 
evidence, and we are of opinion that she should have been promptly paid. We 
find no merit in the defendant’s position. 

Sections 1, 2, and 3 of Act No. 310 of 1910 read as follows: 

“Section 1. Be it enacted by the General Assembly of the State of Louisiana, 
That no life, health or accident insurance company shall write policies or contracts 
of insurance, in this State, insuring any person against loss on account of sickness 
or accident, wherein payment of or indemnities shall be deferred longer than 
thirty days from written notice, and proof to the company, by the attending physi- 
cian, in the form required by the terms of such policy or contract of insurance, 
informing the company of such sickness or accident, entitling the assured to pay- 
ment under the terms of such policy or contract. 

“Section 2. Be it enacted, etc., That payment by such companies to the 
assured shall not be delayed for a longer period than thirty days from due notice 
and proof of disability, without just and reasonable grounds such as to put a 
reasonable and prudent business man on his guard. 

“Section 3. Be it enacted, etc., That the insurance company guilty of such 
delay in payment, unless upon just and reasonable ground shall pay to the assured, 
as a penalty, double the amount due under the terms of the policy or contract, dur- 
ing the period of delay, with attorney’s fees to be determined by the tribunal before 
whom suit is instituted.” 

Counsel for plaintiff contends that the words “shall pay to the assured, as a 
penalty, double the amount due under the terms of the policy’ mean that, in addi- 
tion to the amount due for disability, the penalty for unreasonable delay in pay- 
ment should be double that amount, or 200 per cent. of the claim, making the 
total due three times the amount which the policy calls for. 


We find the penal provision of the statute none too clear, but we are not 
disposed to extend it by implication, for penalties and forfeitures are not favored 
in law. The statute does say that the company “shall pay to the assured, as a 
penalty, double the amount due under the terms of the policy,” but it does not say 
that the penalty shall be in addition to the original amount claimed, and we 
believe that it is reasonably susceptible of interpretation as imposing a liability 
upon the company delaying payment without just and reasonable grounds of 100 
per cent. of the claim by requiring the payment of “double the amount due under 
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the terms of the policy.” In other words, the penalty is a double payment of the 
amount withheld, instead of triple payment, as counsel contends. Of course, strictly 
speaking, the payment of a just debt is not a penalty, and, if the words of the 
statute be given their literal meaning, no part of the amount due under the policy 
could be included in the penalty. However, we are of the opinion that the Legis- 
lature intended the penalty to consist in doubling the claim and not double the 
claim as a penalty. This interpretation of the act, so far as we know, has been 
uniformly indulged, but, it is fair to say, without any consideration of the conten- 
tion made for the first time, we believe, by counsel in this case. Smith-Canclar 
v. Unity Industrial Life Ins., etc., Co. (La. App.) 144 So. 264; Carral v. National 
Life & Accident Ins. Co. (La. App.) 149 So. 901; Brent v. La. State Life Ins. 
Co., 7 La. App. 99; Olezene v. Eagle Life Ins. Co., 11 La. App. 153, 121 So. 881. 

Twenty-five dollars was allowed by the trial court as attorney’s fees, which we 
believe to be a proper award in view of the small amount involved. 

It follows, from the view which we have expressed concerning the unrea- 
sonable nature of the defense to plaintiff's claim, that the appeal to this court for 
a review of the judgment of the trial court, which failed to find any merit in the 
defense, is frivolous, and, consequently, the prayer for 10 per cent. damages for 
frivolous appeal must be allowed. 

For the reasons assigned, the judgment appealed from is amended by the addi- 
tion of 10 per cent. thereof as a penalty for frivolous appeal, and, as thus amended, 
it is affirmed. 


Amended and affirmed. 


WOODUL v. RELIANCE INDUSTRIAL LIFE INS. CO. No. 4980. 
Court of Appeal of Louisiana. Second Circuit. March 8, 1935. 
159 Southern Reporter 419. 
INSURANCE. 


Evidence held to show that mucous colitis or other conditions for which insur- 
ed’s wife received csteopathic treatment originated long before issuance of medical 
and hospitalization policy, precluding recovery under terms thereof. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

INSURANCE. : y 

Insured, suing cn medical and hospitalization policy, had duty of bringing claims 
within policy. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

INSURANCE. 

Statute governing defenses open to insurer held inapplicable, where record did 
not disclose whether medical examination was made before issuance of policy, and 
where testimony barring recovery thereon was given by insured’s own witness (Act 
No. 97 of 1908, amended by Act. No. 195 of 1932) 

(For other cases, see Insurance, Dec. Dig. § 389[9]. ) 

\ppeal from City Court of Shreveport; David B. Samuel, Judge. 

Suit by Lewis E. Woodul against the Reliance Industrial Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed, and suit dismissed. 

George Thurber, of Shreveport, for appellant. 

Dickson & Denny, of Shreveport, for appellee. 

TALIAFERRO, Judge. 


On October 2, 1933, defendant issued to plaintiff a Medical- Surgical-Hospital 
Policy, wherein it agreed to furnish to him, his wife and daughter, medical and 
surgical treatment, hospitalization, advice, and consultation, “as long and as often 
as required, subject to the agreements and conditions” stipulated in said policy. 
Section 12 is as follows: “The Insured or any member of the Insured’s family des- 
gnated herein, shall only be entitled to preliminary hospitalization, examinations 
and diagnosis, but not further treatment nor hospitalization, for disability resulting 
from insanity, attempted suicide, alcoholism, veneral diseases, pulmonary tubercu- 
losis, cancer, pernicious anemia, rheumatism, bright’s disease, paralysis, diabetes, 
r orthopedic surgery, or any complications of these conditions, or acute contagious 
or infectious diseases such as are prohibited in any general hospital, or for any 
iilness that originates prior to fifteen days from date of this policy. Other chroni¢ 
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diseases originating after fifteen days from the date of this policy, the Insured or 
any member of the Insured’s family designated herein, shall be entitled to hospital- 
ization, and physician’s services for a period not to exceed three months.” 

On February 12, 1934, plaintiff's wife first visited the office of Dr. Colquitt, an 
osteopathic practitioner in the city of Shreveport, for advice and treatment, and was 
treated by him, intermittently, at his office, thirty-four times, the last being on May 
Y, for which services a charge of $102 was made against plaintiff. In addition to 
these charges, a charge of $10 was made for X-ray picture of a part of Mrs. 
Woodul’s body, and one for $5 for treating the daughter. The date of treatment 
of the daughter and the specific ailment for which she was treated is not disclosed 
by the record. It is not shown that she was treated for an affection or disease 
within the coverage of the policy. 

Plaintiff brought this suit to recover the total of the above mentioned charges, 
or $117, plus 12 per centum statutory penalty, and attorney’s fees of $25. 

Defendant filed exception of no cause and no right of action and motion for 
bill of particulars. These do not appear to have been passed upon. With reser- 
vation of its rights under the exception and motion, defendant answered. It denied 
any liability whatever to plaintiff for the amounts sued for, though admitting issu- 
ance of the policy sued on. The necessity for the treatment administered to Mrs. 
Woodul is denied; and, further, it is denied that the ailment for which she was 
treated by said osteopath was one of those covered by the policy; that plaintiff gave 
to defendant the written notice of the date of the first treatment within four days 
thereof, or notice of the prolonged treatment as required by the policy. It is affirm- 
atively alleged that the illness for which treatment was given originated more 
than fifteen days prior to date of the policy. It is specifically denied that the 
osteopath selected by plaintiff to treat his wife was one of those appearing upon a 
list of physicians designated by defendant for use as provided by section 14 of the 
policy. It is further denied that plaintiff's daughter, 19 years of age, was eligible 
for the insurance provided by the policy, as it is expressly stipulated therein that 
children under 18 years only are eligible for such insurance. 

From a judgment for plaintiff for the amounts for which he sued, defendant 
prosecutes this appeal. 

{1, 2] Appellant’s chief contention is that the disease afflicting plaintiff’s wife, 
for which Dr. Colquitt treated her, had its origin long prior to the date of the 
policy sued on, and, therefore, there can be no liability on its part for the expenses 
incurred by such treatment. We think the evidence sustains this contention. Dr. 
Colquitt diagnosed Mrs. Woodul’s trouble as being mucous colitis, or inflamation 
of the mucous membrane of the large intestine, which is spastic and painful. He 
stated that this condition had existed for two years or more. He also said that 
when he first examined her he found that she was also suffering from pains in the 
sacroiliac joint, but this responded promptly to his treatment. He did not under- 
lake to fix the time this trouble originated, or its cause. Injury to these joints 
almost invariably results from falls, jerks, or other quick movements of the body, 
but as the patient only complained of pains therein it is not probable these were the 
collateral effect of the other ailments. Neither plaintiff nor his wife testified con- 
cerning any injury to the sacroiliac joint. She did not testify in the case at all, 
but he did. It devolved upon plaintiff to adduce testimony that would entitle him to 
recover under the policy. He has not done this. This is true as to the charge for 
treating his daughter and for the X-ray picture. 

It will be observed that the quoted provision of the policy specifically excepts 
many well-known maladies from its coverage, and then, in addition, excepts there- 
from “any illness that originates prior to fifteen days from date of this policy.” 
The wisdom, from the standpoint of both the insurer and insured, of such a stipu- 
lation in a policy of this character is obvious. The premiums were small; and 
unless there were such limitations placed upon the responsibility of the insurer it 
could not long endure. It was certainly not the intention of the parties to insure 
against diseases of long standing, and the proof offered by plaintiff himself estab- 
lishes beyond question that the mucous colitis, for which his wife was treated, was 
a chronic condition of at least two years’ standing. It therefore becomes unneces- 
sary to consider other defenses urged. 

[3] The record does not disclose whether there was or was not a medical 
examination of Mrs. Woodul before the policy sued on issued. There is no refer- 
ence whatever to such an examination by either side; neither does it appear that 
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defendant’s agent had an opportunity to ascertain her true condition of health prior 
to issuance of the policy. Testimony in support of our finding that Mrs. Woodul 
was treated for diseases which had their origin two years or more before date of 
the policy, was given by plaintiff’s own witness. It was not objected to, and is 
properly in the record. In view of these facts and circumstances, we do not think 
we are authorized to invoke the provisions of Act No. 97 of 1908, amended by Act 
No. 195 of 1932, which have been rather strictly applied in many cases deemed to 
fall within their scope. 

For the reasons assigned herein, the judgment appealed from is reversed and 
set aside; plaintiff’s suit is dismissed, and his demands rejected at his cost. 


SAMPSON v. POSTAL LIFE & CASUALTY INS. CO. No. 18257. 
Kansas City Court of Appeals. Missouri. Jan. 7, 1935. 
Rehearing Denied Jan. 28, 1935. 
78 Southwestern Reporter (2d) 466. 
1. INSURANCE. 

Accident policy must be construed as a whole to determine insurer’s lia- 
bility. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Accident insurer was not liable for death resulting from electric shock where 
clause insuring against death, dismemberment, loss of sight, or disability was 
subject to conditions and limitations contained in policy, and enumeration in 
different part of policy of injuries insured against did not include death from 
electric shock. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Appeal from Circuit Court, Jackson County; Darius A. Brown, Judge. 

“Not to be published in State Reports.” 

Action by Martha Sampson against the Postal Life & Casualty Insurance 
Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Hugh M. Hiller, and Wm. Bush, both of Kansas City, for appellant. 

John B. Gage and Dean S. Lesher, both of Kansas City, for respondent. 

CAMPBELL, Commissioner. 

This is an action upon a policy of accident insurance issued by the defend- 
ant to Joe Sampson, in which plaintiff, wife of the insured, was the named 
beneficiary. The insured came in contact with a wire charged with electricity, 
resulting in his death. The cause was tried to the court. The finding and 
judgment were for the defendant. Plaintiff appeals. 

The insuring clause of the contract says that plaintiff’s husband was insured 
“against death, dismemberment, loss of sight or disability resulting directly and 
independently of all other causes, from bodily injuries sustained through external, 
violent and accidental means (subject to all limitations and conditions herein 
contained). * * *” The insuring clause is followed by part I, the heading of 
which says: “The company will pay the benefits named in part III, for injuries 
sustained in the following manner.” The terms of part II will not be stated for 
the reason that they are not material. Part III follows: 


“The amounts named throughout Part III are payable for injuries sustained 
as set forth in Part I. * * * The payment of any indemnity shall not terminate 
this policy except the payment of a death claim. 


“Section A. Schedule of Specific Losses. 


“Should the insured sustain any of the injuries named below under the 
terms and conditions of this policy, the Company, upon receipt and approval of 
due proof of injuries shall pay the respective amount of indemnity as set forth 
below in full settlement of the claim for such injuries, in lieu of monthly 
indemnity. Should the Insured in any one accident sustain more than one of 
the fractures named, the Company shall pay indemnity for the fracture, allowing 
the largest amount of indemnity and the payment of such amount shall be in 
full settlement of the claim. 

Amount of 
Indemnity 
“For Loss Of Life 
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The evidence was sufficient to show that the death of the insured resulted 
directly and independently of all other causes from bodily injuries sustained 
through external, violent, and accidental means. 

The plaintiff invokes the rule that ambiguities in a contract of insurance 
must be resolved in favor of the assured and against the insurer and that pro- 
visions in a policy “limiting or avoiding liability, must be construed most strongly 
against the insurer.” The rule invoked has been enunciated in many cases in 
this state. In determining the question presented, it is necessary to analyze the 
policy. The insuring clause covers death resulting from the causes and in the 
inanner therein stated, but “subject to all limitations and conditions” contained 
in the policy. The heading of part I, quoted elsewhere in this opinion, is fol- 
lowed by ten provisions covering injuries received under specified conditions or 
circumstances, none of which cover injuries caused by electric shock. Part III 
does not provide benefits for injuries unless they were sustained “under the 
terms and conditions of” the policy. 

[1, 2] In construing the contract, all of its terms and provisions must be 
taken into consideration. When so considered, we do not find any provision 
in which the defendant promised to pay a benefit to plaintiff in event her hus- 
band’s death was caused by coming in contact with a wire charged with elec- 
tricity. In reaching the cones stated, we are controlled by the holding in 
the case of State ex rel. v. Trimble (Mo. Sup.) 68 S.W.(2d) 685. In that case 
the court held that the sninidion of the policy upon which the original suit was 
based was enlarged and explained in a subsequent and disconnected provision 
of the policy, and for that reason the policy was not ambiguous. Applying the 
principle announced in that case, we hold that there was no ambiguity or repug- 
nancy in the contract sued upon, in the absence of which plaintiff was not 
entitled to recover. The judgment is affirmed. 

Reynolds, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the court. 
The judgment is affirmed. 
All concur. 


KRISBERG v. INTER-OCEAN CASUALTY CO. No. 3973. 
Supreme Court of New Mexico. Feb. 11, 1935. 
Rehearing Denied March 9, 1935. 

41 Pacific Reporter (2d) 519. 


INSURANCE. 

In action to recover premium, acknowledgment of payment contained in health 
and accident policy is only prima facie evidence of payment, but, where nonpayment 
of premium is interposed as a defense to action on policy by beneficiary, acknowl- 
edgment in policy of payment of premium is conclusive, in absence of fraud. 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 

2. INSURANCE. 

Where health and accident policy delivered to named person insured him in 
consideration of payment of quarterly premium in advance and question in applica- 
tion of whether insured agreed that policy should not be in force until payment in 
advance of policy fee and first premium contained no answer by insured, insurer 


was estopped in beneficiary’s action on policy to claim that policy had never been 
in force because of nonpayment of first premium. 


(For other cases, see Insurance, Dec. Dig. § 141[3].) 
INSURANCE. 

Payment of policy fee or first premium was not a condition precedent to effec- 
tiveness of health and accident policy delivered to insured, where policy contained 
acknowledgment of payment of premium in advance and question in application of 
whether insured agreed that policy should not be in force until payment in advance 
of policy fee and first premium contained no answer by insured. 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 

4. INSURANCE. 

In beneficiary’s action on health and accident policy, whether policy had been 
canceled for nonpayment of policy fee and first premium held for jury. — 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 1 
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Appeal from District Court, Bernalillo County; Otero, Judge. 

Action by Sarah L. Krisberg, sometimes known as Sarah L. Kresberg, against 
Inter-Ocean Casualty Company. From a judgment for plaintiff, defendant appeals. 

Affirmed and remanded, with directions. 

R. H. Hanna, Fred E. Wilson and William A. Brophy, all of Albuquerque, for 
appellant. 

A. T. Hannett, of Albuquerque, for appellee. 

SapiEr, Chief Justice. 

Inter-Ocean Casualty Company, an Indiana corporation, as appellant seeks the 
review of a judgment of the district court of Bernalillo county, entered upon the 
verdict of a jury theretofore returned against appellant in favor of Sarah L. Kris- 
berg, the appellee. In this opinion the parties will be designated as plaintiff and 
defendant. 

The action was one upon an accident and health insurance policy issued and 
delivered by the defendant to the plaintiff’s husband on the 28th day of October, 
1932. The plaintiff was named beneficiary in said policy. Among other things, the 
policy indemnified in the sum of $1,000 against accidental death except when suffer- 
ed from certain enumerated causes. On the 14th day of November, or shortly more 
than two weeks after issuance of the policy, the insured, plaintiff's husband, did 
suffer accidental death in a manner rendering the company liable for the indemnity 
promised, unless, by reason of one or more of the defenses urged by defendant, 
the policy was never in force, or, being in force, was canceled. 

The policy provided for a quarterly premium of $7.50 and a policy fee of $3. 
It was the contention of the defendant that by reason of nonpayment of these items 
the policy was never in force. As sustaining its contention, the defendant pleaded 
and relied upon the following provisions in the policy and application therefor, 
urging that the application became a part of the policy under one of the latter’s 
provisions. The policy provisions so relied upon are as follows: 

“The policy fee is three dollars. The quarterly premium is $7.50 dollars. In 
consideration of the said premium in advance and of the statements and agree- 
ments contained in the application herefor, copy of which is endorsed hereon and 
made a part hereof, the said Company hereby insures Max Kresberg, * * * herein- 
after called the insured, subject to all conditions and limitations hereinafter con- 
tained. * * * ” 

“(c) Strict compliance on the part of Insured and beneficiary with all of the 
terms and conditions of this policy shall be a condition precedent to recovery here- 
under and any failure in this respect shall forfeit to the Company all rights to any 
indemnity. 

“(d) No assignment of this policy and no waiver of any of its provisions shall 
be valid unless agreed to in writing by an executive officer of the Company, and 
attached hereto or endorsed hereon.” 

“1, This policy includes the endorsements and attached papers, if any, and 
contains the entire contract of insurance. * * * ” 

“No agent has authority to change this policy or to waive any of its provisions 
No change in this policy shall be valid unless approved by an executive officer of the 
Company and such approval be endorsed hereon.” 

The provision from the application relied upon by the defendant reads as fol- 
lows: “12. Do you agree * * * that the insurance hereby applied for will not be 
in force until the payment in advance of the policy fee, where the policy form 
provides for such fee, also first premium and the delivery of the policy to you while 
you are in good health and free from all injury; that the agents or solicitors of 
the company are not authorized to extend credit or waive or modify any of the con- 
ditions hereof; and that you will pay to the company, or to such person as it may 
designate in writing, the required premium in advance, without notice, on or 
before the date due?” 

The provision just quoted from the application was in the form of a question to 
the insured as an applicant for the policy in question. No answer was made by him 
to said question. 


The trial court took the position urged upon it by plaintiff that the policy itself 
contained a receipt for the first premium which estopped the defendant from show- 
“ing that no premium had in fact been paid for the purpose of defeating liability 
under the policy after a loss occurred. This is made clear by certain remarks of 
the court during the progress of the trial, as follows: “The ruling of the court is 
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perfectly plain. If you have any evidence to offer showing that this policy was in 
fact cancelled before the 14th day of November, 1932, between that day, we will 
say, and the 28th day of October, whenever it was this insurance policy was taken 
out, if, between those two dates the policy was in fact cancelled and held for naught, 
if you have any evidence to show to that effect, put it in, it is for the jury to say 
whether it was cancelled or not. If you have anything to say about the non-pay- 
ment of premium and all this other sort of thing, it is out.” 

[1] The view of the trial court upon the question at issue seems sustained by 
the weight of authority. 1 Cooley’s Briefs on Insurance (2d Ed.) 763; 32 C. J. 
1204; 14 R. C. L. 968, § 141, under topic “Insurance.” Case notes in Ann. Cas. 
1915D, 366, and L. R. A. 1918A, 308. The rule which we consider a salutary one 
based upon sound reasons of public policy, is that, although in an action to recover 
the premium the acknowledgment of payment, as any other receipt, has only prima 
facie effect, in the absence of fraud it is conclusive of the fact where nonpayment 
is interposed to deny or defeat rights arising out of the contract. 

[2] It is urged, however, that the language here employed is insufficient to con- 
stitute an acknowledgment of payment. We do not so consider it. See Helbig v. Citi- 
zens Ins. Co., 120 Ill. App. 58; Farnum v. Phoenix Ins. Co., 83 Cal. 246, 23 P. 869, 
17 Am. St. Rep. 233; Noble v. Kansas City Life Ins. Co., 33 S. D. 458, 146 N. W. 
606; Kansas City Life Ins. Co. v. Hislip, 154 Okl. 42, 6-P.(2d) 678. 

The policy sued upon provides: “The policy fee is three dollars. The quarter- 
ly premium is $7.50. In consideration of said premium in advance and of the 
statements and agreements contained in the application herefor, copy of which is 
endorsed hereon and made a part hereof, the said Company hereby insures Max 
Kresberg,” etc. The recitals in the cases just cited are very similar, and were 
held, after delivery of the policy, to constitute an acknowledgment of the first 
premium. In Helbig v. Citizens Ins. Co., the court said: “The language of the 
policy, ‘The Citizens Insurance Company of Missouri, in consideration of the stip- 
ulations herein named and of fifteen dollars, does insure Oscar Helbig,’ etc., must, 
in connection with proof of the delivery of the policy to plaintiff in error, be held to 
be an acknowledgment of the receipt of the premium, and it has been uniformly held 
in this State upon grounds of public policy that, in the absence of fraud, an insur- 
ance company is estopped to prove, for the purpose of avoiding the policy, that the 
premium acknowledged in the policy to have been paid, was not, in fact, paid. IIl. 
Central Ins. Co. v. Wolf, 37 Ill. 354 [87 Am. Dec. 251]; Teutonia Life Ins. Co. v. 
Anderson, 77 Ill. 384.” 

The only policy provision speaking upon the effective date of the policy is to 
be found in subparagraph (b) of section 10 entitled “Special Provisions.” It réads: 
“This policy takes effect upon its delivery to the Insured while in good health and 
free from all injury.” 


It is not contended that this covenant was breached by insured’s condition. 
Delivery of the policy was an admitted fact in the case. While true, the 
defendant’s state agent as a witness sought to qualify the unconditional nature 
of the delivery by his testimony that he told insured he might return the policy 
if not exactly as he had represented it; still this evidence is rendered innocuous 
by his further admission that he immediately reported the policy to the defend- 
ant as issued, and under his own statements treated the same as in force for 
purposes of a formal attempt at cancellation. 


We must take from the application itself the language of the questionnaire 
heretofore quoted, supply an affirmative answer thereto where the insured made 
none, and treat the language of that questionnaire as a binding part of the 
policy contract, before pre-payment of either premium or either premium or 
policy fee is a condition precedent to the policy going into effect. The insured 
did not specifically agree to the recitals contained in the questionnaire, because 
he made no answer thereto. The defendant through its state agent was content 
to issue the policy without compelling an answer. Hence, except as the pro- 
posed agreements contained in the clause quoted from the application, supra, 
are elsewhere made parts of the policy contract by appropriate language, as 
some of them unquestionably are, the question of our right to bind the benefi- 
ciary to something to which her insured through failure to answer refused to be 
bound would seem to supply its own answer. 

Apparently at the trial and in the briefs before us the language of the 
acknowledgment in the policy is considered as relating itself to the policy fee 





Acc. ] Romanoff v. Commercial Traveler’s Mut. 103 
Acc. Ass’n of America 


as well as the first premium. For the reasons stated, the defendant is estopped 
to dispute payment of the initial premium. And, if the language of the acknowl- 
edgment in the policy be deemed insufficient to include payment of the policy 
fee, still the defendant is not aided. While it pleads nonpayment of the policy 
fee and the first premium as defaults on insured’s part preventing the policy 
from ever taking effect, if default as to either was a condition precedent, it 
became so only by virtue of the provision in the application to which the insured 
did not assent, as we have shown. 

“A great number of cases have determined that payment of the first premium 
is not essential to render a contract of insurance effective. Nat. Mut. Fire Ins. 
Co. v. Sprague, 40 Colo. 344, 92 P. 227; Cahill v. Royal Ins. Co., 94 Conn. 118, 
108 A. 544; Marysville Mercantile Co. v. Home Fire Ins. Co., 21 Idaho, 377, 121 
P. 1026; Mutual Life Ins. Co. v. Allen, 212 Ill. 134, 72 N. E. 200; New York Life 
Ins. Co. v. Greenlee, 42 Ind. App. 82, 84 N. E. 1101; Green v. Star Fire Ins. Co.,. 
190 Mass. 586, 77 N. E. 649; DeMichele v. London & Lancashire Fire Ins. Co.,. 
40 Utah, 312, 120 P. 846, Ann. Cas. 1914D, 1076. The delivery of a policy without 
actual payment of the premium raises the presumption that the company has 
extended credit. Washburn v. U. S. Casualty Co., 108 Me. 429, 81 A. 575; Hart- 
wig v. AEtna Life Ins. Co., 164 Wis. 20, 158 N. W. 280.” Eaton v. New York Life 
Ins. Co., 315 Pa. 68, 172 A. 121, 128. 

[3[ Payment of neither the premium nor the policy fee was a condition prec- 
edent to the effectiveness of the policy in suit under the policy contract before 
us, although for the reasons stated the defendant cannot dispute payment of 
the first premium. It avails defendant nothing under the authority just quoted 
to assert nonpayment of the policy fee. 

[4] As indicated above, the question of cancellation of the policy was sub- 
mitted to the jury. The defendant’s state agent produced carbon copy of a 
letter dated November 7, 1932, which he testified was delivered by him to insured 
on said date. It was a purported cancellation of the policy by reason of insured’s 
failure to pay for same as promised. Admittedly, if believed, the communication 
disclosed a credit extended by the state agent to the insured for the premium 
and policy fee. It was issuable whether the notice had ever been served on 
insured. The original of this notice was not found in insured’s files as disclosed 
by plaintiff’s testimony. The trial court instructed the jury the plaintiff could 
not recover if it believed this notice was ever served upon the insured. The 
iury’s verdict for the plaintiff represents a finding against defendant upon the 
issue of cancellation. 

The conclusions reached dispose of all questions presented material to our 
decision. The judgment of the lower court will be affirmed, and the cause 
remanded, with direction to enter judgment against the surety on defendant’s 
supersedeas bond. It is so ordered. : 

Hudspeth, Bickley, and Watson, JJ., concur. 

Zinn, J., did not participate. 


ROMANOFF v. COMMERCIAL TRAVELERS’ MUT. ACC. ASS’N 
OF AMERICA. 
Supreme Court, Appellate Division, Second Department. Feb. 15, 1935. 


277 New York Supplement 291. 
INSURANCE. 

Under accident policy which insured against loss of leg which should be 
direct and proximate result of and should be caused solely by external, violent, 
and accidental means, insurer held not liable for leg which was amputated 
because of acute infection in toe which was burned when insured received elec- 
trical baking treatment, since burn would not have resulted in loss of leg had 
not insured been suffering from disease when he received burn. 

(For other cases, see Insurance, Dec. Dig. § 466.) 


Action by Harry Romanoff against the Commercial Travelers’ Mutual Acci- 
dent Association of America. From an order setting aside a verdict in favor 
of plaintiff and granting a new trial, the plaintiff appeals. 

Order affirmed. 

Argued before Lazansky, P. J., and Young, Carswell, Davis, and Johns- 
ton, JJ. 
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Jacob J. Lesser, of New York City (Leon Herzfeld and Lawrence S. Lesser, 
both of New York City, on the brief), for appellant. 

Charles J. Nehrbas, of New York City (Henry C. Moses, of New York City, 
on the brief), for respondent. 

Per Curiam. 

Action on a policy of insurance by the terms of which defendant agreed to 
insure the plaintiff against “any one” of several losses if such loss should be 
“the direct and approximate result of and which is caused solely and exclusively 
by external, violent and accidental means.” One of the described losses was the 
loss of a leg. Appeal by plaintiff from an order setting aside a verdict in his 
favor and granting a new trial. 

Order unanimously affirmed, with costs. On February 10, 1932, while receiv- 
ing an electrical baking treatment, two of plaintiff’s toes were burned. The 
following day one of the toes became infected. Later the infection became so 
acute that it was necessary to amputate the toe and subsequently to amputate 
the left leg above the knee. It is undisputed that at the time he received the 
burn plaintiff was suffering from two active pre-existing diseases—diabetes and 
arteriosclerosis. The proof shows the burn would not have resulted in the 
loss of plaintiff's leg if he had not been affected with these diseases. Therefore, 
the loss of his leg was not the “direct and approximate result” of the burn, nor 
was it due “solely and exclusively” to the burn, and defendant was not liable 
under the terms of the policy. Reynell v. Indemnity Insurance Company of 
North America, 258 N. Y. 572, 180 N. E. 337; Silverstein v. Metropolitan Life 
Ins. Co., 254 N. Y. 81, 84, 171 N. E. 914; Smith v. Massachusetts Bonding & 
Insurance Co., 207 App. Div. 682, 202 N. Y. S. 857, affirmed 241 N. Y. 558, 150 


N. E. 554; McMartin vy. Fidelity & Casualty Co. of New York, 264 N. Y. 220, 
190 N. E. 414. 


SEES v. MASSACHUSETTS BONDING & INS. CO. 
Supreme Court, Appellate Division, First Department. Feb. 15, 1935. 
277 New York Supplement 198. 
1. INSURANCE. 


In action on accident policy involving issue of suicide, insured’s letter to his 
parents, and note for $12,000 payable to their order alleged to have been used by 
insured to divert proceeds of policy from his estate following quarrel with his 
wife, Weld improperly excluded, since note and letter were relevant on insured’s 
state of mind when they were executed. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

3. INSURANCE. | a ue eee 

In action on accident policy involving issue of suicide, evidence that insured had 
met with two accidents shortly before his death, if accidents were of character 
indicating insured’s intent to take his own life, held admissible. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

4. INSURANCE. — ; 

In action on insurance policy involving issue of suicide, where insured’s inten- 
tion is distinct and material fact to be ascertained by chain of circumstances, liberal 
cpportunity should be afforded for introducing any evidence which would throw 
light on issue. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

5. INSURANCE. 


_ In action on insurance policy involving issue of suicide, facts such as declara- 
tions, acts and disposition tending to show intent or motive for suicide are admis- 
sible. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

Appeal from Trial Term, New York County. 

Action by Anna H. Sees, as administratrix etc. of the estate of Nevin B. Sees, 
deceased, against the Massachusetts Bonding & Insurance Company. From a judg- 
ment entered in the office of the clerk of New York County on June 28, 1934, in 


favor of the plaintiff in the sum of $35,833.12, after a trial before the court and 
jury, defendant appeals. 


Reversed, and new trial ordered. 
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- Argued before Martin, P. J., and Merrell, McAvoy, O'Malley, and Untermyer, 
v* s 
Herman Lenitz, of New York City (Herman Lenitz, of New York City, of 
counsel; Isidore Epstein, of New York City, on the brief), for appellant. 

John Dwight Sullivan, of New York City, for respondent. 

JAMEs O'MALLEY, Justice. 

The plaintiff, administratrix of her deceased husband, Nevin B. Sees, has recov- 
ered on a policy of accident insurance. The main defense relied upon was suicide. 
A partial defense predicated upon change of occupation was also interposed. 

Reversal is sought upon the grounds that the verdict upon the issues tendered 
by the jury was against the weight of evidence, and because of alleged prejudicial 
errors committed in the exclusion of competent and material evidence relating to 
the main issue of suicide. 

Whether death was due to accident or deliberate and intentional suicide pre- 
sented a close question of fact. Concededly death was caused by the inhalation of 
carbon monoxide gas from the exhaust pipe of an automobile. Plaintiff claimed 
that the insured became exposed to the poisonous fumes while engaged in changing 
a tire on the rear right wheel; the defendant, that the change of tire was a mere 
pretense adopted by the insured as a means of exposing himself to the poisonous 
gas. A brief recital of the facts bearing upon this issue is necessary. 

The insured lived with his wife and infant child at Amityville, Long Island. 
About 6 o’clock on Friday morning, February 6, 1931, he left home in the automo- 
bile in question tc go to Hempstead, Long Island, promising to return for 
breakfast. The plaintiff heard nothing further from him until his body was found 
in the garage on the premises at Amityville on the following Sunday morning, Feb- 
ruary 8, bewteen 9 and 10 o’clock. He had been dead at least thirty-six hours. 

At that time the doors and windows of the garage, which was a small wooden 
structure 20x12x8 feet were closed. The car had been backed into the garage, and 
the insured’s body was found at right angles to the rear of the car on the concrete 
floor. He was dressed in working clothes, overcoat, gloves, and cap. His body 
was on its stomach, with his head resting on his cap about eighteen inches from the 
end of the exhaust pipe. There was a slight abrasion on the forehead. The tire 
trom the right rear wheel, partly inflated, had been removed and rested against the 
wall of the garage on the right of the car. Defendant’s evidence showed that, when 
fully inflated, its disclosed no leak. The spare tire had been removed and rested 
against the rear wall. The right wheel rested on its drum on the floor. A jack, 
which is described as having “fallen over,” was on the floor at the rear of the car. 
A tool box on which one of the feet of the insured rested was tilted, and spare 
parts of the motor, valve springs, connecting rod, and other motor parts were 
scattered on the floor. 

The gasoline tank was about three-quarters full, and the evidence tended to 
show that the motor had stopped running because of “loading,” and that under the 
condition in which the automobile was found it might have run for two or three 
hours before such “loading.” There is no evidence as to whether the ignition was 
on or off. 

The deceased and his wife had occupied the house at Amityville from April 1, 
1930. A cousin of the deceased, Paul Satteson, lived with them. The evidence 
shows that the deceased was suspicious of the relations between Satteson and the 
plaintiff. In early October, an occasion arose when he openly charged the plaintiff 
with having been intimate with Satteson. On the same day Satteson left the 
insured’s home and did not return. While not important, it is only fair to say that 
these charges of infidelity were denied by plaintiff. . , 

Prior to this occurrence the married life of the plaintiff and the insured had 
been happy and agreeable. Then followed a decided change in the attitude of the 
insured towards his wife. He complained to his parents, who lived in Pennsyl- 
vania and whom he had frequently visited in company with his wife, that matters 
were not going right at home, and he blamed Satteson. While it had always been 
customary for the plaintiff to accompany the insured on his visits to his parents, he 
went on two occasions alone after the incident in October. 

The plaintiff had been the beneficiary of the policy sued upon prior to the 
occurrence in October. Thereafter the insured made it payable to his estate. This 
is relied upon by the defendant as indicative of the change of attitude of the 
insured towards the plaintiff. There was evidence tending to show that, on the 
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occasion in October when he charged his wife with infidelity, he stated that he 
evould have killed Satteson if he could have gotten his hands on him, and, when 
admonished by a neighbor that that would have been a futile act, he said that he 
would have followed it by killing himself. 

[1] In support of the defense of suicide, the defendant offered in evidence a 
letter written by the insured to his parents in December. It contained a note pay- 
able to their order in the sum of $12,000. It was dated March 13, 1925, payable in 
six years or on March 13, 1931. Among other things, the letter stated: “I have 
made a note out to you both and I want you to put it away in safe keeping, and 
I have made a will to cover it in the event anything happens to me that you will be 
paid that amount.” 

The letter also advised his parents not to say anything about the note when 
“you write.” 

It is significant that the note which bore date March 13, 1925, was mailed from 
Amityville. However, the plaintiff and the insured had lived there only from April 
1, 1930. The defendant urges that the jury would have been justified in finding 
that the note was not made in 1925, but was executed at the time the letter was 
written. It is urged that the note was dated back in order that it would carry 
accrued interest, which, added to the face of the note, would bring the total amount 
to over $16,000. It is urged that the deceased adopted this means of diverting this 
amount of the proceeds of the policy from his estate to his parents. The evidence 
tends to show that the deceased was without other property, and that he could not 
have hoped to meet the note except from the policy which called for payment of 
$30,000 in case of death by accident. 


_ The defendant also attempted to introduce evidence with respect to what the 
insured said or did about making a will which was referred to in the letter. 


We are of the opinion that the letter and note were improperly excluded, as 
they were both relevant and material as bearing upon the state of mind of the 
insured at the time they were executed. 


[2] We are also of the opinion that the court improperly limited the cross- 
examination from which it was sought to bring out whether it was customary for 
the deceased to leave the doors of the garage open when he took the car away; 
whether it was customary for him to back the car into the garage; whether the 
plaintiff had observed the condition of the doors of the garage during Friday and 
Saturday after the insured disappeared; and whether she had made inquiry with 
respect to his whereabouts and the reason for his absence from Friday morning 
until his death was discovered. 


[3] The defendant also attempted to offer evidence that the deceased had met 
with two accidents while he was visiting his parents in Pennsylvania, shortly before 
his death. If accidents did occur, and they were of a character which would indi- 
cate an intent on the part of the deceased to take his own life, they were properly 
admissible. 

The defense also offered evidence tending to show that the insured was an 
expert automobile mechanic, and as such would have been cognizant of danger 
attendant upon changing a tire in a small garage where both the windows and 
doors were closed and the motor kept running. 

[4] In a case of this character, where the intention of the insured is in and of 
itself a distinct and material fact to he ascertained by a chain of circumstances, 
there should be a liberal opportunity afforded for introducing any evidence which 
would throw light upon the issue. 

[5] Facts such as declarations, acts, and disposition tending to show an intent 
or motive for suicide are relevant and admissible. Smith v. National Ben. Society, 
123 N. Y. 85, 25 N. E. 197,9 L. R. A. 616; Sobischek-Robinson v. Supreme Council 
of Royal Arcanum, 188 App. Div. 12, 176 N. Y. S. 362; Goldschmidt v. Mutual Life 
Ins. Co., 134 App. Div. 475, 119 N. Y. S. 233; Pagett v. Connecticut Mutual Life 
Ins. Co., 55 App. Div. 628, 66 N. Y. S. 804; Herschkowitz v. Mutual Life Ins. Co. 
of New York, 93 Misc. 522, 157 N. Y. S. 436; Wigmore on Evidence, (2d Ed.) §§ 
143, 144, vol. 1. 

We are of opinion, therefore, that the evidence so excluded and other evidence 
of like character not discussed should have been admitted, and that reversible error 
was committed by its exclusion. It follows, therefore, that the judgment appealed 
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from should be reversed, and a new trial ordered, with costs to the appellant to 
abide the event. 

Judgment reversed, and a new trial ordered, with costs to the appellant to abide 
the event. Order filed. All concur. 


MASSACHUSETTS PROTECTIVE ASS’N, INC., OF WORCESTER, 
MASS. v. TURNER. No. 24140. 
Supreme Court of Oklahoma. Jan. 29, 1935. 
Rehearing Denied March 5, 1935. 
41 Pacific Reporter (2d) 689. 
1. INSURANCE. 

Under health and accident policy requiring change to be approved by insurer’s 
executive officer and indorsed on policy, soliciting agent held not authorized to 
waive provisions fixing time for payment of premiums or institution of suit 
on policy. 

(For other cases, see Insurance, Dec. Dig. §§ 375[2]. 623[2].) 

2. INSURANCE. 

Health and accident policy, providing that if default is made in payment of 
premium, subsequent “acceptance” of premium shall reinstate policy, is rein- 
stated when insurer or authorized agent actually receives and willingly retains 
premium payment. ' 

“Acceptance” comprehends both physical receipt and mental assent. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

3. INSURANCE. 

Health and accident policy, which had lapsed for nonpayment of premium, 
held not to protect insured for loss of time occasioned by injury sustained 
between date insured mailed check for premium and date insurer actually 
received and retained check, since policy was not reinstated until latter date. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

4 INSURANCE. 

Limitation period of two years stipulated in health and accident policy pre- 
cluded insured from instituting action in March, 1931, for injury which was sus- 
tained on January 7, 1928, and which caused disability for period of eight months. 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 

Syllabus by the Court. 

1. Where the policy provides that no agent has authority to change the 
policy or to waive any of its provisions, and that no change in the policy shall 
be valid unless approved by the executive officer of the association and such 
approval be indorsed thereon, a soliciting agent of the company is without 
authority to waive the policy provisions as to when premiums shall be paid or 
suit be brought on the policy. 

2. Where the policy provides that if default be made in the payment of. the 
agreed premium, the subsequent acceptance of a premium by the association or 
any of its duly authorized agents shall reinstate the policy, such policy is rein- 
stated when such company or its duly authorized agent actually receives and 
willingly retains the premium payment. 

3. Where the insured under a health and accident policy received an injury 
on January 7, 1928, that disabled him for a period of eight months, and filed 
suit on said policy for benefits claimed to be due by reason of said injury on 
March 26, 1931, the action is barred by the limitation period of two vears 
stipulated in the policy. i 

Appeal from District Court, Garvin County; W. G. Long, Judge. 

Action by Albert Turner against the Massachusetts Protective Association, 
Incorporated, to recover on a health and accident policy of insurance. Judg- 
ment for plaintiff, and defendant appeals. 

Judgment reversed, and cause remanded, with instructions. 

Keaton, Wells, Johnston & Barmes, of Oklahoma City, for plaintiff in error. 

R. E. Bowling, of Pauls Valley, for defendant in error. 
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COOPER v. METROPOLITAN LIFE INS. CO. 
Supreme Court of Pennsylvania. Feb. 4, 1935. 
177 Atlantic Reporter 43. 
1. INSURANCE. 


Where accident policies and life policy provided for disability benefits only in 
case insured should be unable to engage in any occupation, business, or employ- 
ment for wage, compensation, or profit, instruction that absolute helplessness 
was not essential but that insured could recover if he was unable to perform 
the greater portion or substantial part of his work or duty held error, since dis- 
ability to engage in “any business or occupation” does not mean disability 
merely to carry on same business or occupation that insured had previously 
been engaged in. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

2. INSURANCE. 

Provisions in accident policies and life policy relating to disability benefits 
must be given a reasonable construction. 

(For other cases, see Insurance, Dec. Dig. § 173.) 

3. INSURANCE. 

Under accident policies and life policy insuring against “total disability to 
engage in any occupation or work for compensation or profit,” quoted words 
mean inability to perform any of the duties of any occupation which insured 
might ordinarily be capable of performing. 

(For other cases, see Insurance, Dec. Dig. §§ 516, 524.) 

Appeal No. 140, January term, 1935, from judgment of Court of Common 
Pleas, Northumberland County; Charles K. Morganroth, Judge. 

Assumpsit by H. I. Cooper against the Metropolitan Life Insurance Com- 
pany to recover disability benefits under two accident and one life insurance 
policies. From a judgment for plaintiff for $5,178.78, the defendant appeals. 

Judgment reversed and a venire facias de novo awarded. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. : 

Leroy A. Lincoln, of New York City, and Richard H. Klein, of Sunbury, for 
appellant. ‘ 

Cummings & Gubin and Samuel Gubin, all of Sunbury, for appellee. 

KEPHART, Justice. 

The accident policies under which appellee claims are identical in that they 
provided that if an accidental injury should “continuously and wholly disable 
and prevent the insured from performing any and every kind of duty pertaining 
to the occupation in which he is engaged at the time of the accident,” the com- 
pany would pay insured a weekly indemnity for fifty-two weeks, and “* * * if 
the insured shall then and thereafter be continuously and wholly disabled by 
such injuries, independently of all ohter causes, from engaging in any and every 
occupation or employment for wage or profit, the Company will continue the 
payment of weekly indemnity so long as the insured shall be so disabled.” A 
life insurance policy, under which appellee claims, provided for payment to the 
insured of a monthly income if as the result of bodily injury he should become 
totally disabled “so as to be prevented thereby from engaging in any business 
or occupation and performing any work for compensation or profit, and that such 
disability has already continued uninterrupted for a period of at least four 
months.” As a result of an injured knee occurring April 15, 1931, the insured 
was paid weekly benefits under the accident policies until August 17, 1932, and 
monthly indemnity under the life policy until November 15, 1932. Thereafter 
further payments were refused on two grounds: (1) The insured was no longer 
totally and permanently disabled; and (2) he was not now wholly disabled from 
engaging in “any and every occupation or employment for wage or profit,” as 
stipulated in the accident policies, or “from engaging in any business or occu- 
pation and performing any work for compensation or profit,” the condition in 
the life insurance policy. In this action by the assured to recover on the policies 
for benefits after the fifty-two-week period, a judgment was entered in his 
favor; this appeal followed. 

[1] The chief complaint is to trial errors, particularly the charge of the 
court. The jury was instructed that totally and wholly disabled, as used in the 
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policies, meant not “absolute helplessness, but rather the inability of the insured 
to do the greater portion or substantial part of his work or duty.” This left 
the jury free to find that the plaintiff was entitled to recover so long as he 
could not perform the substantial part of the occupation at which he was 
engaged at the time of the accident. The policies definitely excluded any such 
interpretation. The policies said any business, occupation, or employment for 
compensation or profit. It should be clear that disability to engage in any 
business or occupation does not mean disability merely to carry on the same 
business or occupation that he had previously been engaged in. A _ similar 
question was presented to this court in Baltimore & Ohio Employees’ Relief 
Ags’n v. Post, 122 Pa. 579, 15 A. 885, 2 L. R. A. 44, 9 Am. St. Rep. 147. In that 
case, where the members of the association were entitled to benefits in case of 
total disability and total ‘nability to labor, we held it was error to charge that 
these words “do not mean a total incapacity to engage in any labor and earn a 
livelihood thereby, but such labor as the plaintiff was engaged in just before and 
at the time he was injured.” We said: “If a member was injured in such a 
way that he could no longer earn a livelihood at the particular labor at which 
he was employed at the time of the accident, yet was capable of earning as 
mnuch or more money in some other employment, it was certainly not the object 
of the association, as expressed by. its charter and by-laws, that he should remain 
idle and draw benefits all his life.” The same language might aptly be employed 
in the instant case. Moreover, in the case at bar, the distinction between inabil- 
ity to engage in any employment and inability to engage in the insured’s cus- 
tomary employment is expressly made by the provisions of the accident policy; 
they provide a weekly indemnity for fifty-two weeks if the insured is disabled 
from performing the duties “pertaining to the occupation in which he is engaged 
at the time of the accident,” but the indemnity is continued thereafter only if the 
insured is disabled “from engaging in any or every occupation for wage or 
profit.” The charge of the court overlooked this distinction. The meaning of 
the policies is too plain and unmistakable to permit any enlargement of their 
terms by construction. 


[2, 3] While the words of the policy must receive reasonable construction 
and, literally interpreted, the words “total disability” to engage “in any and 
every occupation of employment for wage or profit” would require that an 
insured be a helpless invalid before he would be entitled to benefits under the 
policy, this cannot be what the parties intended. It is rare that any man is 
incapacitated from doing some work; many a blind man weaves baskets; a man 
with both legs and one arm off can sit in a doorway and sell lead pencils, or 
act as a telegraph operator; but it cannot well be argued that either is not 
totally disabled. A reasonable interpretation of the words of the policy is that 
the total disability to engage in.any occupation or work for compensation or 
profit which is insured against means inability to perform any of the duties of 
any occupation which the insured might be ordinarily capable of performing. 
\lany courts of other jurisdictions construing similar provisions of insurance 
nolicies have given these words a like interpretation. Indiana Life Endowment 
Co. v. Reed, 54 Ind. App. 450, 103 N. E. 77; Hurley v. Bankers’ Life Co., 198 
fowa, 1129, 199 N. W. 343, 37 A. L. R. 146; Starling v. Supreme: Council, 108 
Mich. 440, 66 N. W. 340, 62 Am. St. Rep. 709; Wilson v. Metropolitan Life Ins. 
Co., 187 Minn. 462, 245 N. W. 826; Life & Casualty Ins. Co. v. Jones, 112 Miss. 
306, 73 So. 566; Lee v. New York Life Ins. Co., 188 N. C. 538, 125 S. E. 186; 
Metropolitan Life Ins. Co. v. Wann (Tex. Civ. App.) 28 S.W.(2d) 196; see also 
Baltimore & Ohio Relief Ass’n v. Post, supra; Jacobs v. Loyal Protective Ins. 
Co., 97 Vt. 516, 124 A. 848. 

Appellee contends, however, that, under the recent cases of Janney v. Scran- 
= Life Ins. Co., 315 Pa. 200, 173 A. 819, 820, Tibbetts v. Prudential Ins: Co., 
113 Pa. 310, 169 A. 382, and Cantor v. Metropolitan Life Ins. Co., 108 Pa. Super. 

"164 A. 145, 147, it was held that total inability to perform any work or engage 
in any business for compensation or profit means inability to perform the insur- 
cd’s usual work or carry on his usual business, and that, therefore, the charge 
of the trial judge was correct. An examination of the cases discloses that they 
do not so hold. While in the Cantor Case, which was the earliest of the three, 
Tudge Keller, in considering the meaning of the term “totally disabled,” quoted 
irom a Rhode Island decision, Pannone v. John Hancock Mut. Life Ins. Co., 
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52 R. I. 95, 157 A. 876, to the effect that these words meant “inability of the 
insured to do the greater portion, the substantial part, of his work or duty,” 
this was not the holding of the case with regard to what disability “to perform 
any work or engage in any business” meant; as stated, at page 6 of 108 Pa. 
Super., 164 A. 145, 146, the decision was: “Such disability as will prevent the 
insured from engaging in and carrying on any gainful business or occupation 
and himself performing a substantial and essential part of the work incident 
thereto.” In Tibbetts v. Prudential Ins. Co., supra, the meaning of the clause 
here under discussion was not considered. The Cantor Case was cited only as 
authority for the proposition that the evidence supported the finding of total 
and permanent disability. Nor is Janney v. Scranton Life Ins. Co., supra. 
authority for appellee’s contention. There the evidence showed that the plain- 
tiff (who had lost one eye and whose vision in the other was seriously impaired) 
had attempted to work at other businesses as well as his own, but found that 
he could not engage in any of them; evidence was given that considering his 
education and training, he was not able to engage in any gainful occupation. 
Under these circumstances, in affirming the judgment for plaintiff, we did not 
hold that inability to engage in the profession or business for which the insured 
was trained entitled him to benefits under a policy providing indemnity in case 
he was unable “to perform any work or service for compensation, gain or profit.” 
The quotation from the Cantor Case was used to explain the meaning of total 
as opposed to partial disability. 

The court below erred in the instruction quoted; it is unnecessary to con- 
sider any of the other assignments of error. 

Judgment reversed and a venire facias de novo awarded. 


AMERICAN INS. CO. OF TEXAS v. CRAWFORD. No. 3115. 


Court of Civil Appeals of Texas. El Paso. Jan. 10, 1935. 
78 Southwestern Reporter (2d) 648 
1. INSURANCE. 


Under statute, mutual assessment accident company is liable for full payment 
of claim for disability unless company shows that sums received from assess- 
metts made to meet the payment together with such other moneys as may be used 
under company’s by-laws are insufficient to make full payment (Rev. St. 19235, 
art. 4797). 

(For other cases, see Insurance, Dec. Dig. § 518.) 

2. INSURANCE. 

Insured, in action on mutual accident assessment policy, which stated that the 
payment of benefits was conditioned upon sufficient sums being collected by 
insurer from assessments and other sources, need not allege and prove that money 
sufficient to pay the claim had been collected or was available (Rev. St. 1925, art. 
4797). 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

Error from County Court at Law No. 1, Dallas County; Paine L. Bush, Judge. 

Action by Dr. John S. Crawford against the American Insurance Compan} 
of Texas. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

R. R. Robertson, of Dallas, for plaintiff in error. 

W. W. Hilbrant, of Dallas, for defendant in error. 


VINOGRAD vy. TRAVELERS’ PROTECTIVE ASS’N OF AMERICA. 
Supreme Court of Wisconsin. Feb. 5, 1935. 
258 Northwestern Reporter 787. 

1. INSURANCE. : 

Under benefit certificate precluding recovery for injuries which are result o! 
“voluntary or unnecessary exposure to danger or to obvious risk of injury,” 
recovery could be had for death of insured who was guilty only of ordinary 
negligence in driving on track in front of approaching train, since to justify denial 
of recovery it was necessary that exposure to danger or risk of injury be volun- 
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tary “and” unnecessary, since otherwise certificate would operate as fraud on 
member. 

(For other cases, see Insurance, Dec. Dig. § 787.) 
2. INSURANCE. | é } 

Where there is room for construction, insurance contract must be construed 
most favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from a judgment of the Circuit Court for Milwaukee County; 
August E. Braun, Circuit Judge. 

Reversed. 

Action by Lizzie Vinograd against Travelers’ Protective Association of 
America, commenced May 11, 1932, to recover for a death resulting from accident. 
From a judgment for the defendant entered February 16, 1934, the plaintiff appeals. 

Joseph A. Padway, of Milwaukee (Nora B. Padway, of Milwaukee, of coun- 
sel), for appellant. 

J. Elmer Lehr, of Milwaukee (Morris P. Phillips and Lehr & Treis, all of 
Milwaukee, of counsel), for respondent. 
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WEINBERGER BANANA CO,, Inc. v. PHUSNIX ASSUR. CO., LIMITED, 
OF LONDON. No. 7484. 
Circuit Court of Appeals, Fifth Circuit. Jan. 10, 1935. 
Rehearing Denied Feb. 1, 1935. 
74 Federal Reporter (2d) 539. 
1. INSURANCE. 

Insured could not recover for loss of bananas due to delay of train transport- 
ing bananas because of washed-out bridges, under policy insuring against loss of 
bananas by reason of accident to conveyance during transportation, since “convey- 
ace” meant vehicle used in transporting bananas, and did not include track or 
road over which vehicles moved, and casualty to railroad track or bridge at point 
distant from where railroad cars containing bananas were at time of casualty was 
not “accident to conveyance” within policy. 

(For other cases, see Insurance, Dec. Dig. § 419.) 

2. INSURANCE. 

Rule as to construing insurance policy most strongly against insurer does not 
justify court in attributing to language used meaning different from its ordinarily 
and commonly accepted meaning, in absence of anything to show that language 
was intended to have different meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from the District Court of the United States for the Eastern District 
of Louisiana; Wayne G. Borah, Judge. 

Action by the Weinberger Banana Company, Inc., against the Phoenix Assur- 


ance Company, Limited, of London. From a judgment for the defendant, the 
plaintiff appeals. 


Affirmed. 

W. B. Spencer and Chas. T. Madison, both of New Orleans, La., for appellant. 

Eberhard P. Deutsch, of New Orleans, La., for appellee. 

Before Bryan, Sibley, and Walker, Circuit Judges. 

WALKER, Circuit Judge. 

This was an action by the appellant on a policy of insurance issued by the 
appellee for the aileged value of 6,957 bunches of bananas the loss of which was 
alleged to have been occasioned directly and proximately by perils insured against 
by said policy, to wit, “hurricanes and/or floods, and/or accidents to the convey- 
ance.” The allegations of appellant’s petition as to the loss of the bananas having 
been due to perils insured against were put in issue by the appellee. The evi- 
dence introduced in the trial consisted of the insurance policy sued on and 
stipulation of counsel which admitted as follows: 

‘First. Counsel for defendant admits that railway bridges and portions of 
track constituting the approaches to said bridges at or near points known as 
Kilometer 178-A, 253-A and 414-A on the line of the Pan-American Railroad of 
the National Railways of Mexico in the State of Chiapas, Mexico, over which 
line said bananas were in course of transportation, were washed out or rendered 
impassable to rail traffic by excessive rain waters on or about October 13, 1932, 
after said bananas had been loaded and their transportation had commenced; that, 
as a result thereof, the train transporting said bananas was delayed between two 
of these railroad bridges, and as a result of said delay the bananas described 
plaintiff’ s petition rotted and became a total loss. 

“Second. Counsel for plaintiff admits that no hurricance occurred as alleged 
in its petition, and none of the rivers mentioned in its petition is navigable and 
that the loss of bananas described in its petition was not caused by hurricanes or 
floods within the meaning of the insurance policy on which this suit is brought.” 

Upon the conclusion of the evidence, each of the parties requested the court 
to instruct a verdict in its favor. The request of the appellee was granted, and 
the request of the appellant was denied. 

The contract sued on was embodied in a printed form of insurance policy and 
riders attached thereto. Some provisions of the printed form of policy are found 
in the margins thereof. The policy as a whole covered shipments of bananas 
consigned to the assured or to others for account of the assured “at and from 
interior points in Mexico via Puerto Mexico to United States Gulf ports.” A 
typewritten rider contained the following: 
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“This insurance to attach from time of being loaded onto railroad cars in the 
interior during the ordinary course of transit until on board the ocean going 
vessel and to continue until discharged from the vessel at destination named 
herein. Including risk on dock or in railroad cars on dock at New Orleans, La. 
for a period of not exceeding three (3) days or (?) held covered. 


“This policy covers while on docks, wharves or elsewhere on shore and/or 
during land transportation only against the risks of collision, derailment, fire, 
cyclones, hurricanes, earthquakes, flood (meaning rising navigable waters) or any 
accident to the conveyance and/or collapse and/or subsidence of docks and to pay 
loss or damage caused thereby, even though the insurance be otherwise F. P. A.” 

A printed provision contained in the margin of the printed form of policy 
used reads as follows: “It is understood and agreed that where this policy 
attaches on goods on railroad cars, the risks of fire, derailment and collision only 
are covered, and that where this policy attaches on goods while on any other land 
conveyance or while on docks, wharves or elsewhere on shore, the risks of fire 
and flood (meaning rising navigable waters) only are covered.” 


[1, 2] A result of the stipulation of counsel was that under the evidence the 
appellant's right to any recovery was dependent upon the cause of the loss of, or 
damage to, the bananas being “any accident to the conveyance,” within the meaning 
of that language as used in the policy. The occurrence shown by the stipulation 
of the parties did not include “any accident to the conveyance” if the word “con- 
veyance,” as used in the quoted provision, has the meaning ordinarily expressed 
by that word. Webster’s International Dictionary defines the noun “conveyance” 
as follows: “The instrument or means of carrying or transporting anything, now 
especially persons or passengers, from place to place; a vehicle; a carriage.” A 
definition of that word found in the Century Dictionary follows: “That by which 
anything is carried or borne along; any instrument of transportation from one 
place to another; specifically, a carriage or coach; a vehicle of any kind.” In 
behalf of the appellant, it was contended that the conveyance contemplated by the 
policy, from interior points in Mexico to the port of ocean loading, was a rail- 
road and none other; that in respect of a railroad as a conveyance, all the elements 
of a railroad—locomotives, cars, tracks, and bridges,—are essential parts of the 
conveyance, without any of which there could be no conveyance, and that “any 
accident to the conveyance” covers an accident to any essential part of the rail- 
road; that the conveyance contemplated being a railroad, an accident to the rail- 
road’s tracks or bridges was an “accident to conveyance,” within the meaning 
of the policy; and in this connection counsel for appellant invoked the rule that, 
the policy of insurance being the writing of the insurer, any uncertainty or 
ambiguity in its terms is to be construed against the insurer. A principal basis of 
the stated contention is the above set out “beginning of the adventure” clause of 
the policy. It was argued that the language of that clause shows that, while the 
bananas were on land, they were not intended to be insured except while they were 
on railroad cars. The first sentence of that clause shows that the insurance of the 
bananas was to attach “from time of being loaded onto railroad cars in the in- 
terior.” By no means does it clearly show that the continuance of the insurance 
“until on board the ocean going vessel” was dependent upon the bananas remain- 
ing on railroad cars throughout the land transportation of them. The use of that 
language is not inconsistent with the existence of an intention that the insurance 
remains effective while the bananas, in ordinary course of transit, are being 
carried in vehicles other than railroad cars. Certainly it does not clearly appear 
that it was contemplated that the bananas would be carried on railroad cars only 
until they reached the water’s edge at Puerto Mexico. The above set out provision 
contained in the margin of the printed form used shows that it was contemplated 
that that form might be used in insuring goods while on railroad cars or while 
on any other land conveyance. By a typewritten rider attached to the policy, risks 
in addition to those named in the quoted printed marginal provision were covered, 
and the policy was made to cover the enumerated risks while the bananas were 
on docks, wharves, or “elsewhere on shore and/or during land transportation.” 
The typewritten provision merely adding to the risks mentioned in the printed 
marginal provision, and, nothing in the typewritten provision indicating that the 
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word “conveyance” as therein used was intended to have a meaning different from 
that expressed by the same word as used in the printed marginal provision, we 
think the two provisions properly may be considered together in determining the 
meaning intended to be expressed by the word “conveyance.” As used in the 
printed marginal provision, that word plainly means a railroad car—not a railroad 
—or other kind of vehicle for use in land transportation, not including the road 
or track on which the vehicle moves. When provisions of the policy as a whole 
are so considered, we think they do not fairly import that the continuance of the 
insurance of the bananas while they were on land was dependent upon their being 
transported by railroad at the time of their exposure to risks insured against. But 
‘it may be assumed, without being conceded, that the on land insurance was effective 
only while the bananas were on railroad cars in transit. The word “conveyance” 
‘having been used in another part of the policy, also dealing with the subject of 
itisurance of goods while on land, with reference to railroad cars as constituting 
“one kind of land conveyance, subject to the risks of derailment and collision, the 
use of the same word in the typewritten provision in question, insuring the 
bananas “while on railroad cars in the interior during the ordinary course of 
transit,” and “while on docks, wharves or elsewhere on shore and/or during land 
transportation only, against the risks of collision, derailment” and other specified 
risks, including any “accident to the conveyance,” fairly warrants the inference 
that the word “conveyance” was intended to have its ordinary and commonly 
accepted meaning, as it had when used in another part of the policy, especially as 
there was nothing in the context to indicate that it was intended to have a differ- 
ent meaning. It hardly would be contended that, in providing for the insurance of 
the bananas against the risks of collision and’ derailment, the parties had in mind 
a casualty to the railroad tracks or to a bridge supporting it at a point distant 
from where the bananas were at the time the casualty occurred..The conclusions 
that the word “conveyance” as used in the typewritten provision in question means 
the vehicle used in transporting the bananas, not including the track or road over 
which the vehicle moves, and that a casualty to the railroad track or to a bridge 
over which it passes at a point distant from where the railroad cars containing 
the bananas are at the time such casualty occurs is not an “accident to the con- 
veyance,” within the meaning of the provision, are well supported by judicial deci- 
sions. Ripley v. Railway Passengers’ Assur. Co., 20 Fed. Cas. page 823, No. 11,854 
Id., 16 Wall. 336, 21 L. Ed. 469; Gatewood v. Continental General Life Ins. Co. 
(D. C.) 23 F.(2d) 211; National Fire Ins. Co. v. Elliott (C. C. A.) 7 F.(2d) 
522, 524, 42 A. L. R. 1121; Dolge v. Commercial Cas. Ins. Co., 211 App. Div. 112, 
207 N. Y. S. 42; Id., 240 N. Y. 656, 148 N. E. 746. The rule as to construing an 
insurance policy most strongly against the insurer does not justify a court in 
attributing to the language used a meaning different from its ordinary and com- 
monly accepted one, in the absence of anything to show that that language was 
intended to have a different meaning. Ripley v. Railway Passengers’ Assur. Co., 
supra. 

If the parties to the contract had intended the insurance of the bananas to 
cover, in addition to the risk of derailment, collision, and other named risks, also 
risks of accidents, not only to the car or cars on which the bananas were loaded, 
but to railroad tracks or bridges and railroad equipment other than cars, it fairly 
may be inferred that appellant would not have tendered, and appellee would not 
have accepted a policy containing a typewritten rider specifying the risks insured 
against in which no accident affecting the safety of the bananas was mentioned 
except by the use of the words “any accident to the conveyance.” If risks of 
accidents other than such as might happen to the car or cars on which the bananas 
were loaded had been intended to be insured against, it reasonably may be sup- 
‘posed that the typewritten rider which enumerated the risks insured against while 
the bananas were on land would have contained, instead of the words “any acci- 
dent to the conveyance,” some such language as “auy accident to the track, bridges, 
cars, or other railroad equipment causing loss or damage to the bananas,” or “any 
accident resulting in loss or damage to the bananas while loaded on railroad cars.” 

We conclude that the evidence did not show that the loss of the bananas was 
due to a risk insured against, and that the court did not err in ruling to that 
effect. 

The judgment is affirmed. 
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AETNA INS. CO. et al. v. C. I. T. CORPORATION et al. No. 7520. 
Circuit Court of Appeals, Fifth Circuit. Dec. 22, 1934. 
74 Federal Reporter (2d) 516. 
1. INSURANCE. 


Under Texas law, vendor’s lien is a “mortgage,” though when necessary for 
protection of vendor the lien takes on the attributes of a superior title, and holder 
of vendor’s lien is a “mortgagee” within statute providing that mortgagee’s interest 
under fire policy should not be invalidated by any act or neglect of mortgagor (Rev. 
St. Tex. 1925, art. 4931). 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

2. INSURANCE. 

Where defenses by fire insurers were resolved in insured’s favor, holder of 
vendor’s lien on insured property was, if only an assignee under loss payable clause 
of policy instead of a mortgagee, entitled to judgment for amount of its lien. 

(For other cases, see Insurance, Dec. Dig. § 593[1].) 

3. INSURANCE. 

Acceptance of past due premiums after fire, and continuance of policies in 
force as to some of insured items that had not been burned with knowledge that, 
before fire, suit to foreclose mortgage had been instituted, held waiver of provis- 
ions in policies that policies should be void if before fire occurred insured should 
obtain information that mortgage proceedings had been commenced. 

(For other cases, see Insurance, Dec. Dig. § 392[6].) 

5. INSURANCE. 

Where settlement agreement with adjuster concerning fire loss was not con- 
sumated, insured was entitled to prove value of property so as to have three-fourths 
clause applied to it. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Appeal from the District Court of the United States for the Northern District 
of Texas; James C. Wilson, Judge. 

Suit by C. I. T. Corporation against R. E. Coleman and others, wherein the 
named defendant and the defendant Lubbock Cotton Oil Company filed cross- 
actions. From judgment rendered, the defendants AStna Insurance Company and 
other insurance companies appeal. 

Affirmed. 

Will C. Thompson, of Dallas, Tex., for appellants. 

F. D. Brown, J. I. Kilpatrick, Chas. Nordyke, and Roscoe Wilson, all of Lub- 
bock, Tex., for appellees. 

Before Foster, Sibley, and Hutcheson, Circuit Judges. 

HutcHeEson, Circuit Judge. 

Three insurance companies are appellants. Each issued a policy for its pro- 
portionate part of $9,900 concurrent insurance permitted Coleman on gin buildings 
and machinery. Each stood in the same case as to defenses below. Each makes 
common cause on this appeal. The insurance written was: 


$1600 on two-story, frame, iron-clad gin building, including boiler room, 
engine room, sheds and platforms, if attached thereto. 

$4500 on all machinery described in said policy. 

$1500 on gasoline engine as described in said policy. 

$ 400 on motors, dynamos, Delco, and other electric equipment used for power. 

$ 400 on one-story, metal roof, frame cotton house. 

$ 300 on one-story, shingle roof, frame lighthouse. 

$ 750 on frame dwelling and office building. 

$ 150 on windmill tank and tower. 

$ 300 on one-story, metal roof, frame garage and storage house. 


$9900 — Total 

The judgment was for $8,000 with interest. $5,212.35 was awarded to the 
Lubbock Cotton Oil Company as mortgage creditor of Coleman; the balance went 
to Coleman. The C. I. T. Corporation, in whose suit, filed before the fire, to fore- 
close a chattel mortgage for $1,168.67 on certain machinery in the building, it was 
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that all these issues were injected after the fire, is not appealing, nor is any one 
appealing as to it. The pendency of this suit on February 19, 1933, when the fire 
occurred with the knowledge of Coleman and the Lubbock Company, was strongly 
relied on in defense below. Another defense was that there had been a breach 
of the watchman warranty, that if fire occurs on the gin property a watchman 
shall be continuously maintained for twenty-four hours. 

At the conclusion of the evidence, the Lubbock Company, claiming that article 
4931, Rev. Civ. Stats, of Texas,’ in effect wrote into the policy a standard mortgage 
clause in its favor, moved for an instructed verdict. 

Appellants, claiming that the pendency of the suit avoided the policy as to 
both mortgagor and mortgagee, moved, in their turn, for an instructed verdict 
against the Lubbock Company. They moved, too, for such a verdict as to Coleman 
and the claim of the C. I. T. on the policies. The Lubbock Company’s motion was 
granted, and a verdict for the amount sued for was instructed for it. Appellants’ 
motion for an instructed verdict against C. I. T. was granted. Their motion 
against Coleman was refused. As to Coleman, the District Judge thought the filing 
of C. I. T.’s suit no defense, because the appellants had waived it by receiving af- 
ter the fire, and with knowledge of the prior pendency of the suit, past-due pre- 
miums, and failing to return them. He submitted to the jury two questions: (1) 
Whether, within the meaning of article 4929, Rev. Civ. Stats. of Texas,* there was 
a total loss as claimed by Coleman; (2) whether there was a breach of the watch- 
man warranty. The jury found for Coleman. 

[1] Appellants, urging for the first time here that the Lubbock Company was 
not a mortgagee under the Texas statutes, but the holder of an express vendor’s 
lien, urges that the District Judge erred in instructing for it. The Lubbock Com- 
pany insists that it was a mortgagee within the meaning of article 4931. It urges 
further that if it was not, appellants, by joining it in a motion to instruct a verdict, 
withdrew from the jury and submitted to the court all issues of fact, and that 
there was ample evidence to support the court’s finding and judgment in its favor. 
The judgment for the Lubbock Company was right. It was a mortgage under the 
Texas statutes and as such entitled to judgment without regard to the acts of Cole- 
man, its mortgagor, just as it would have been if the policy had carried a standard 
mortgage clause. Camden Fire Ins. Co. v. Clayton & Co. (Tex. Civ. App.) 298 
S. W. 451; Id. 117 Tex. 414, 6 S.W.(2d) 1029. A vendor’s lien in Texas is a 
mortgage. When necessary for the protection of a vendor, it does indeed take on 
the attributes of the superior title. Normally, however, and for the purposes of 
this suit, it is in fact and in law a mortgage, and the Lubbock Company was a mort- 
gagee within the remedial statute it invokes. 

[2] But the judgment as to it was right for another reason. If the Lubbock 
Company was not a mortgagee, but a mere assignee under the loss payable clause 
in the policy, the defenses appellants asserted against Coleman must be regarded 
as having been resolved by the District Judge in the Lubbock Company’s favor. 

[3] We think the judgment was right as to Coleman, too. It may not be 
doubted that the District Judge was right in the view he took that the receipt of 
and failure to return the premiums after the fire, with full knowledge of the 
pendency of the suit, constituted a waiver of this defense. Glens Falls Ins. Co. v. 
Bendy (Tex. Com. App.) 58 S.W.(2d) 1. In the Bendy Case that result was at- 
tributed to the action of the company in taking premiums after the fire, where the 
entire subject-matter of the insurance was burned, and the policies were not con- 
tinued in force. A stronger reason exists here, for the waiver, since some of the 
items insured were not burned, and the policy was by the payment of the premiums, 
continued in force as to them. Our case of A&tna Ins. Co. v. Houston Oil & Trans- 


1The policy contained the clause: ‘This entire policy unless otherwise provided by agree- 
ment endorsed hereon, or added hereto, shall be void if before a fire occurs the insured shall 
obtain or receive information that mortgage proceedings have been commenced by virtue of 
any mortgage or trust deed.”’ 

*“The interest of a mortgagee [mortgagor] or trustee under any fire insurance contract 
hereafter issued covering any property situated in this State shall not be invalidated by any 
act of neglect of the mortgagee [mortgagor] or owner of said described property or the hap- 
pan of any condition beyond his control, and any stipulation in any contract in conflict 
erewith shall be null and void.” Article 4931, Rev. Civ. Stats. of Texas. 

3“A fire insurance policy, in case of a total loss by fire of property insured, shall be held 
and considered to be a liquidated demand against the company for the full amount of such 


policy. The provisions of this article shall not apply to personal property.” Article 4929, Rev. 
Civ. Stats. of Texas. 
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port Co., 49 F.(2d) 121, 125, is in accord, not in conflict. That was a case of pre- 
miums received in the usual course of business, and before the loss occurred. It 
was there stated: “Of course, if the insurer receives the premium with notice of 
the breach, and the insured is thereby induced to believe that the policy remains 
in force, a waiver may be predicated upon the retention of the premium.” This is 
but an application of the general rule that grounds for forfeiture may be and are 
easily waived after a loss has occurred by conduct inconsistent with the claim of 
forfeiture. Bennett v. Cosmopolitan Fire Ins. Co. (C. C. A.) 50 F.(2d) 1017. 
[4-6] Appellants’ other assignments to the charge of the court and to rulings 
on evidence are equally without merit. The charge on the issue of total loss sub- 
mitted that issue fully enough and in accordance with the authorities, as did the 
charge on the issue of the watchman warranty. But aside from this, the evidence 
on each of these issues would not have supported a different verdict. The rulings 
on evidence of which appellants complain are none of them prejudicial. Some of 
these complaints are based on the idea that the plaintiff, by making a settlement 
agreement with the adjuster, was precluded from proving the value of the prop- 
erty so as to apply the three-fourths clause to it. This agreement was expressly 
based upon the idea of settlement, and when settlement was refused, it ceased to 
have force and effect. Under these circumstances, it was competent for plaintiff, in 
fact, necessary under the three-fourths clause, to prove the value of the property 
to which it applied. The statement of Benham which the court struck out, that he 
thought he had written a letter advising Coleman that the company denied liability, 
was properly stricken. It could not have been material upon any point except upon 
the question of waiver, and it was of no value there, both because it did not appear 
when this letter was written, and because the writing of the letter, while retaining 
the premiums with knowledge of the suits, could not have availed appellants. Be- 
sides, the testimony was hearsay of the most objectionable kind in regard to a let- 
ter which, if it existed, should have been produced; hearsay testimony given under 
circumstances which gave the plaintiff and the court the right to believe that the 


letter would be produced, making it entirely proper to strike the testimony out, if 
it was not. 


The judgment is affirmed. 


KERR v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. No. 32058. 
Supreme Court of Kansas. March 9, 1935. 
41 Pacific Reporter (2d) 726. 
1. INSURANCE. 


Fire insurer held liable for loss under policy after removal of household goods 
from city to town, where, upon request for cancellation of policy and refund of 
unearned premiums, insured was informed by insurer’s agent that insurance could 
be transferred, and insured offered to pay difference between city and town rates 
hut loss occurred before transfer was effected. 

(For other cases, see Insurance, Dec. Dig. § 327.) 

2. INSURANCE. 

Where household goods covered by fire policy had no market value, real 
value thereof could be determined from evidence as to cost, use, and condition to 
establish loss under policy. 

(For other cases, see Insurance, Dec. Dig. § 660.) 

3. INSURANCE. 

In action on fire policy, evidence as to values of household goods in use from 
one to 34 years held insufficient to support judgment where no allowance was made 
for use, condition, depreciation, or obsolescence, though witnesses testified that 
such allowance had been made. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Syllabus by the Court. 

1. K procured a policy of insurance covering household goods in Topeka. 
In contemplation of removal to Oswego, he notified the insurance company’s agent 
and requested cancellation and refund of unearned premium. The company’s agent 
advised the insurance could be transferred by the local agent at Oswego. K moved 
the goods to Oswego, and called on the agent there, who refused to transfer, 
claiming a farm and not a city rate applied. K offered to pay the difference 
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between the Topeka rate and the Oswego city rate. Nothing further was done to 
effect transfer of insurance. Loss occurred. Held, the company was bound by the 
acts of its agents, and the failure of the company to cancel the policy of insur- 
ance and refund the unearned premium left the policy in full force and effect. 

2. Where personal property covered by an insurance policy had no market 
value, its real value, for the purpose of establishing amount of loss under the 
policy, may be determined from such data as is available, and cost, use, and 
condition are proper elements for consideration. 

3. Where loss occurs, and testimony of witnesses is offered that in determining 
value they considered cost, use, and condition, but the values placed by them on 
the property were the cost of the various articles, which varied in age from one 
to thirty-four years, and it is apparent that use, condition, and depreciation or 
obsolescence has not been considered, there is no substantial basis in the evidence 
to support a verdict. 

Appeal from District Court, Labette County; Larue E. Goodrich, Judge. 

Action by F. H. Kerr against the National Fire Insurance Company of Hart- 
ford, Conn. From a judgment for plaintiff, defendant appeals. 

Affirmed in part and reversed in part, and remanded. 

W. W. Brown, of Parsons, for appellant. 


W. D. Atkinson, of Parsons, J. M. Hewitt, of Oswego, and Harry L. Ladbury, 
of Topeka, for appellee. 


TJEPKES v. STATE FARMERS’ MUT. INS. CO. No. 30157. 
Supreme Court of Minnesota. Feb. 23, 1935. 
259 Northwestern Reporter 2. 
1. INSURANCE. 


Mere delay on part of insurer in acting on application for insurance does not 
give rise to action ex delicto. 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 
Syllabus by the Court. 


1. There is no legal duty on the part of an insurance company to accept or 
reject an application for insurance. Mere delay on its part in acting upon an appli- 
cation for insurance does not give rise to an action ex delicto 

2. That a complaint fails to state facts sufficient to constitute a cause of action 
may be raised for the first time on appeal. 

Appeal from District Court, Olmsted County; Karl Finkelnburg, Judge. 

Action by Martin Tjepkes against the State Farmers’ Mutual Insurance Com- 
pany. From an order striking certain portions of defendant’s answer as sham and 
frivolous, defendant appeals. 

Reversed. 

Moonan & Moonan, of Waseca, for appellant. 

H. J. Edison, of Kasson, for respondent. 

Jutrus J. Orson, Justice. 


Appeal from an order striking certain portions of defendant’s answer as sham 
and frivolous. 


The action is one ex delicto to recover damages for defendant’s alleged fail- 
ure and neglect to act within a reasonable time upon an application of plaintiff 
for a policy of hail insurance. Plaintiff, a farmer residing in Olmsted county, on 
June 8, 1933, at the instance and request of an agent of defendant, made applica- 
tion for hail insurance upon his crops during that season in the sum of $1,300, and 
executed and delivered to the agent a promissory note for the premium. He claims 
that defendant failed to reject or accept the application within a reasonable time 
and that he was not advised of the rejection thereof until July 3. On July 1 a 
hailstorm destroyed his crop. He avers that, “if said defendant had exercised 
reasonable diligence in notifying plaintiff of the rejection of his said application 
for hail insurance, the plaintiff could and would have obtained full insurance against 
said loss, and that other hail insurance companies were ready and willing to so 
insure the plaintiff, and that the conduct of the defendant in failing to notify the 
plaintiff of its rejection of said application within reasonable time, was careless 
and negligent and that plaintiff’s said loss proximately resulted from such negli- 
gence.” 
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Defendant by answer made certain admissions, not necessary to note here, 
denied negligence, and also pleaded various other claimed defenses. Upon plain- 
tiffs motion three paragraphs of the answer were stricken as sham and frivolous. 
It is from this order defendant appeals. 

It is obvious that the complaint is founded upon tort. Plaintiff so asserts in 
his brief. On page 4 thereof he states: “Plaintiff does not allege any rights under 
any contract.” In fact, his claim is that “no contract was ever made or any policy 
issued.” 

Defendant, for the first time and upon this appeal, contends that the complaint 
does not state a cause of action and that as such it may attack its sufficiency even 
where, as here, no such attack was made in the trial court. We thus have two 
questions for review: (1) Whether the complaint in fact states no cause of 
action; and (2) if that be so, is defendant in position where it may successfully 
urge the same here, not having done so below? 

[1] 1. At the time the pleadings were framed and the order from which the 
pending appeal was made, this court had not passed upon or determined whether 
an action such as this would lie. The authorities were divided upon the subject, 
and this court had not announced its views. As a matter of fact, this particular 
issue was not presented to the trial court. In Schliep v. Commercial Casualty 
Ins. Co., 191 Minn. 479, 254 N. W. 618, opinion dated May 4, 1934, it was defi- 
nitely held that an action ex delicto does not lie under circumstances such as we 
have here. It will not be necessary further to comment upon that case. We 
there definitely held and determined that there is no legal duty on the part of an 
insurance company to accept or reject an application for insurance and that mere 
delay on the part of the soliciting agent in forwarding the application to the office 
of the company where the same is to be acted upon does not give rise to an 
action ex delicto.. It necessarily follows that if there was no tort liability under 
the circumstances stated in the Schliep Case because of the alleged negligent act 
of the agent, the same rule must apply in respect of the alleged negligent act of 
the insurer. So it is obvious that the complaint does not state a cause of action, 
and we so hold. 

[2] 2. The question next presented is necessarily limited to whether defendant 
is in position where it may take advantage of this defect here, having failed to 
do so below. It is generally held under our decisions that if a complaint does 
not state facts sufficient to constitute a cause of action such defects “may be raised 
for the first time on appeal.” See 5 Dunnell, Minn. Dig. (2d Ed. & Supps. 1932, 
1934) § 7732, and cases under note 82. This has been the rule ever since Stratton 
v. Allen, 7 Minn. 502 (Gil. 409). The syllabus in that case reads: “A defendant 
does not by answering waive the objection that the court has not jurisdiction of 
the subject matter, or that it does not state facts sufficient to constitute a cause of 
action.” There the complaint was held defective because there was no allegation 
that defendant was unlawfully in possession of the involved property; i. e., no 
allegation of demand and refusal to deliver the same to plaintiff. That being so, 
the court held the action was premature and the complaint, because of its failure 
to allege demand and refusal, failed to state a cause of action. While this is an 
exception to the general rule (that the Supreme Court will only consider questions 
already passed upon by the lower court), yet this court “undoubtedly has authority, 
by virtue of its general supervisory jurisdiction, to set aside a judgment which 
is not based on any actionable wrong.” 5 Dunnell, Minn. Dig. (2d Ed. & Supp.) 
§ 7732, and cases under note 84. That is exactly the situation here. 

This is not a case such as Gleason v. Duluth Nest, Order of Owls, 183 Minn. 
512, 237 N. W. 196, where a defect in the complaint “not challenged in the lower 
court” was held to be invulnerable on appeal because the question of liability in 
that case had been “voluntarily litigated.” Further citation of cases is not neces- 
sary. The section cited from Dunnell’s Digest and the cases therein referred to. 
cover the ground. It follows that the order must be reversed. In view of the 
fact that this question was first raised here, no statutory costs will be allowed to 
the prevailing party. So ordered. 
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FRANKLIN FIRE INS. CO. et al. v. BREWER. No. 31500. 
Supreme Court of Mississippi, Division A. Feb. 18, 1935. 
159 Southern Reporter 545. 
1. INSURANCE. 


_ Appraisers’ award made pursuant to agreement in fire policy held not to bar 
action for recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 

2. INSURANCE. 

Statute providing that where property is totally destroyed insurer could not deny 
that property at time of issuing policy was worth full value upon which insurance 
was calculated, held not to prohibit policy agreements for appraisement of a partial 
Joss (Code 1930, § 5183). 

(For other cases, see Insurance, Dec. Dig. § 567.) 

3. INSURANCE. 

Provision for appointment of appraisers to determine extent of loss held sup- 
ported by adequate consideration where agreement was written in fire policy. 

(For other cases, see Insurance, Dec. Dig. § 567.) 

4. INSURANCE. ; ; 

Failure to notify insured of appraisers’ intention to meet and determine loss 
under fire policy held not to invalidate award, where such notice was not required 
in policy or arbitration agreement. 

(For other cases, see Insurance, Dec. Dig. § 572.) 

5. INSURANCE. . ‘ei 

In action on fire policy, testimony of witnesses, who examined building a short 
time before trial but over a year since fire, as to whether loss was total or partial, 
held admissible, in absence showing a material change in building since the fire. 

(For other cases, see Insurance, Dec. Dig. § 658.) 

6. INSURANCE. ; 

Instructions that building was totally destroyed within fire policy if it was unfit 
for the use or purpose for which it was built or used, was useless as a dwelling, had 
lost its identity as building, although some walls remained standing, or was useless 
to insured, which failed to charge that if substantial parts of building remained 
in place above foundation, destruction was not total, held erroneous. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

7. INSURANCE. , 

To prevent building from being “totally destroyed” within fire policy, substan- 
tial parts must remain in place above the foundation, since if only foundation 
remain building is “totally destroyed,” although some parts of building remain in 
such condition as to be of value for salvage. 

(For other cases, see Insurance, Dec. Dig. § 493.) 


Appeal from Circuit Court, Leflore County; S. F. Davis, Judge. 

Action by W. L. Brewer against the Franklin Fire Insurance Company and 
another. From judgment in favor of plaintiff, defendants appeal. 

Reversed and remanded. 

Watkins & Eager, of Jackson, for appellants. 

Gardner, Denman & Gardner, of Greenwood, for appellee. 


McDONALD v. ROYAL INS. CO., Limited. No. 7285. 
Supreme Court of Montana. Jan. 14, 1935. 
40 Pacific Reporter (2d) 1005. 
1. INSURANCE. 
Under fire policy exempting insurer from liability for loss caused directly or 
indirectly by explosion, where explosion is caused by hostile fire, insurer is liable 
for damage done by fire and explosion, since fire is proximate cause of loss and 
explosion but an incident. 
(For other cases, see Insurance, Dec. Dig. § 421.) 
2. INSURANCE. 


Under fire policy exempting insurer from liability for loss caused by explosion 
of any kind, insurer is not liable for damages caused by explosion; phrase by 
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“explosion of any kind” not referring to agency producing explosion but to kinds 
of material which explode. 

(For other cases, see Insurance, Dec. Dig. § 421.) 
3. INSURANCE. 


Words “hostile fire” within rule that under fire policy exempting insurer from 
liability for loss caused by explosion, where explosion is caused by hostile fire, 
insurer is liable for damage done by fire and explosion, means fire not intentionally 
started, and fire in stove, lighted match, lamp, or gas jet is “friendly fire,’ under 
which insurer is exempted from liability. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

5. INSURANCE. ae 
Under fire policy, fire is proximate cause of all damage done in putting it out. 
(For other cases, see Insurance, Dec. Dig. § 427.) 

6. INSURANCE. : a , 

Under fire policy exempting insurer from liability for loss sustained by ex- 
plosion of any kind, insurer held not liable for loss sustained by explosion resulting 
from fire in kitchen range, where evidence did not establish that fire was hostile 
or that range exploded because of water which ran down upon it in its overheated 
condition. 

(For other cases, see Insurance, Dec. Dig. § 421.) 


Appeal from District Court, Silver Bow County; T. E. Downey, Judge. 

Action by Murdock McDonald and others against the Royal Insurance Com- 
pany, Limited. From a judgment, defendant appeals. 

Reversed and remanded, with directions. 

R. F. Gaines, of Butte, for appellant. 

H. Lowndes Maury, of Butte, for respondents. 

MATTHEWS, Justice. 

On consideration of plaintiffs’ motion for a rehearing, the opinion herein pro- 
— December 17, 1934, is withdrawn and the following opinion substituted 
therefor: 

The defendant, Royal Insurance Company, Limited, has appealed from a judg- 
ment entered in favor of the plaintiffs in an action on a fire insurance policy issued 
by it to the plaintiff Murdock McDonald, but payable, in the event of loss, to one 
Frederick Bawden, mortgagee. Bawden died, and his personal representatives 
were made coplaintiffs with McDonald. 

The policy insured the McDonald premises against “all direct loss or damage 
by fire,” and expressly provided that “this company shall not be liable for loss 
caused, directly or indirectly (unless the fire ensues, and in that event, for the 
the damage by fire only) by explosion of any kind. * * *” 

The evidence, viewed in the light most favorable to plaintiffs, is as follows: 
The second floor apartment of the McDonald house, consisting of three rooms and 
a bath room, was, during the time covered by the testimony, occupied by Helen 
Gordon, tenant, who had two men roomers, one of these being Mike McGlinn. The 
night of December 9, 1932, was very cold, and Mrs. Gordon remained up until 4 
a. m. in order to keep fires going in the kitchen range and a heating stove in the 
iront room. At 4 a. m. she “put a fire in the stove” and retired; at 5:30 McGlinn 
arose and replenished the fire, and did so again at 9:30. Some time between 10:30 
and 11 a. m. Mrs. Gordon went to the kitchen and discovered that the top of the 
range and the “stovepipe” were red hot and that the wainscoting back of the range 
was “red” and “smoking”; in other words, was charring or burning without flame. 
She threw several pails of water on the woodwork and stovepipe, and some of the 
water ran down on the stove. She testified that she got the water from “the fau- 
cet,” and that both the hot and cold water were running. Having extinguished 
the fire, Mrs. Gordon went to the front room, where she met McGlinn and advised 
him of what had occurred, and, while the two were still in the front room, the 
range exploded with such force as to render it more round than square, throw the 
lids about the room, break pipe connections even in the bathroom, and break two 
or three windows in the apartment. The total loss or damage amounted to $286, 
which damage to the extent of $29.50 was caused by the fire and the remainder by 
breakage, soot, and water resulting from the explosion. 

Liability to the extent of the loss by fire being admitted, the question for so- 
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lution is, Does the evidence support the verdict and judgment for the additional 
loss and damage caused by the explosion? ; 

[1] While the exemption clause in the policy attempts to confine the recovery 
to the damage done by fire alone, the correct interpretation of the clause is that, 
where an explosion is caused by a “hostile fire,” the insurer is liable both for the 
damage done by fire and the explosion, as the fire is the proximate cause of the 
loss and the explosion but an incident. Green vy. Milwaukee Mechanics’ Ins. Co., 
77, Mont. 505, 252 P. 310; Waters v. Merchants’ Ins. Co., 11 Pet. 213, 9 L. Ed. 
691; 26 C. J. 344, and cases cited. 

[2] But this interpretation constitutes an exception to the general rule that, 
where the parties have included in the policy an agreement such as is contained 
in the exemption clause above, the insurer is exempt from liability for damages 
caused by explosion (26 C. J. 344), and, in such a clause, the phrase “by explosion 
of any kind” is not intended to refer to the agency which produces the explosion, 
but has reference to the kinds of material which explode. Wheeler v. Phenix Ins. 
Co., 203 N. Y. 283, 96 N. E. 452, 38 L. R. A. (N. S.) 474, Ann. Cas. 1913A, 1297. 
In the instant case the explosive “material” was manifestly the water back in- 
stalled in the range. 

[3] Further, the exception is based upon the fact that the explosion is caused 
by a pre-existing “hostile” fire, i. e., a fire not intentionally started; a fire in a 
stove, a lighted match, lamp, or gas jet is a friendly fire, and damage caused by 
these does not result in liability under the exemption clause. 4 Cooley’s Briefs on 
Insurance, 3013-3028; 4 Joyce on Law of Insurance, 4718-4722. 

Where the policy insures against “direct loss or damage by fire,” and contains 
no provision with reference to explosions, the question as to whether the fire 
causing the damage suffered was a friendly fire or a hostile one is not involved, 
and under such a policy the insurer has been held liable for the damage done by 
an overheated furnace, although no part of the property damaged burst into 
flames. O’Connor v. Queen Ins. Co., 140 Wis. 392, 122 N. W. 1038, 1122, 25 L. R. 
A. (N. S.) 501, 133 Am. St. Rep. 1081, 7 Ann. Cas. 1118. In that case, however, 
the court pointed out that decisions on policies containing the exemption clause 
here considered were not in point. 

Here we have a friendly fire in the kitchen range, which, being neglected, 
caused a slight fire in the rear of the range. The fire in the woodwork might be 
termed a “hostile” fire, but, manifestly, it did not cause the explosion. The plain- 
tiffs did not attempt to demonstrate what caused the explosion; on the other hand, 
the defendant produced expert witnesses who testified that the explosion was a 
irozen water back explosion. If this be so, no liability arose, as the evidence pre- 
cludes a finding that a fire ensued as a result of the explosion. 

[4] Mrs. Gordon’s statement that both the hot and cold water were running 
before the explosion would negative the testimony that the water back was frozen; 
but even discarding the testimony of the experts on this subject does not greatly 
aid the plaintiffs; the jury is then left to speculation and conjecture as to the cause 
of the explosion, and the rule that a verdict cannot be based on speculation and 
conjecture is too well established to require the citation of authority. 

[5] If the water back exploded because of the overheated condition of the 
range, and we cannot say from the record whether such an explosion is possible, 
still the explosion would be the result of a friendly, rather than a hostile, fire. 
The only remaining possibility for consideration is that, in some manner, the range 
exploded by reason of the water which ran down upon it in its overheated condi- 
tion. If the record warranted an implied finding to this effect, the verdict might 
be sustained on the theory that the damage was done in an attempt to extinguish 
the hostile fire; the rule being that the fire is the proximate cause of all damage 
done in putting it out. 26 C. J. 342, and cases cited. However, the plaintiffs in- 
troduced no testimony warranting such a finding, and their counsel interrogated 
the expert witnesses on cross-examination, only to be met with the positive assur- 
ance that such a result would be impossible. 

[6] Counsel for plaintiffs did elicit testimony from one of the experts, and a 
concurrence by the other, that it was possible for the creation of a condition which 
would cause an explosion of the range caused by an external fire, but the condition 
referred to called for an intensely hot fire burning for a long time, which condition 
was not shown to have existed at the time in question; indeed, the only external 
fire did no more than to deeply char the woodwork back of the range. It is 
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therefore manifest that the evidence does not support the verdict, and, consequently, 
the judgment cannot stand in its entirety. 

As the defendant admitted liability for the damage caused by the fire and 
the amount thereof, $29.50, is agreed upon, the plaintiffs are entitled to judgment 
for that amount and no more. The judgment is reversed, and the cause remanded 
to the district court of Silver Bow county, with direction to enter judgment in ac- 
cordance with this opinion. The appellant shall recover its costs on this appeal. 

Stewart and Anderson, JJ., concur. 


Sands, C. J., and Morris, J., take no part in the foregoing opinion. 


SAVINGS BUILDING & LOAN ASS’N v. SEAMAN-PACKARD 
LUMBER CO. et al. No. 23991. 
Supreme Court of Oklahoma. Jan. 22, 1935. 
40 Pacific Reporter (2d) 660. 
1. INSURANCE. 

Where fire insurance policy is taken out by mortgagor for mortgagee’s benefit, 
or is made payable to mortgagee as interest may appear, mortgagee is entitled to 
proceeds of policy to extent of mortgage debt, holding surplus, if any, for mort- 
gagor’s benefit. 

(For other cases, see Insurance, Dec. Dig. § 581.) 


Syllabus by the Court. 

1. Where insurance is taken out by the mortgagor for the benefit of the mort- 
gagee, or is made payable to the mortgagee as its interest may appear, the mort- 
gagee is entitled to the proceeds of the policy to the extent of his mortgage debt, 
holding the surplus, if any, after the extinguishment of its debt, for the benefit of 
the mortgagor. 

2. Where a loss is sustained under an insurance policy made payable to the 
mortgagee as its interest may appear, and during the process of the collection of 
the insurance, both the owner of the property and the mortgagee join in the ne- 
gotiations for such collection, and it is understood and agreed between them that 
the funds so derived from the insurance shall be used to repair the building on 
which the loss was sustained, and by virtue of such understanding and agreement 
the owner is directed by the insurance company to have such building repaired, any 
persons furnishing material or labor in making such repairs, after being advised 
of such arrangement, may collect the amount due therefor from such owner, and 
said mortgagee will be liable to the extent of such insurance in case the said owner 
and mortgagee refuse to turn over the proceeds of such insurance for such pur- 
pose, and such parties furnishing such material and labor may file and enforce a 
lien on the property superior to the claims of both parties to the extent of the 
insurance fund to pay their judgment, costs, and attorney fees, and where such 
insurance fund has been impounded in the possession of a receiver to await the 
determination of the court as to disposition thereof, the court may order said 
amounts so due paid out of such funds so impounded. 

3. Where the findings of the trial court in a case tried before the court and 
without a jury are fully sustained from the evidence, and the law in reference to 
such finding is properly applied to the conclusion reached, the judgment of the 
lower court will be affirmed. 

Appeal from District Court, Creek County; Gaylord R. Wilcox, Judge. 

Action by the Savings Building & Loan Association against Lula Ramsey and 
husband, wherein the Seaman-Packard Lumber Company and another separately 
intervened. From the judgment, plaintiff appeals. 

Affirmed. 

Glenn O. Young, of Sapulpa, for plaintiff in error. 


T. L. Blakemore, of Sapulpa, for defendant in error Seaman-Packard Lumber 
Co, 


John R. Miller, for defendant in error O. L. Morgan. 


NORTHWESTERN NAT. INS. CO. v. ALAMO LUMBER CO. No. 9505. 
Court of Civil Appeals of Texas. San Antonio. Jan. 30, 1935. 
78 Southwestern Reporter (2d) 701. 
1. INSURANCE. 


In suit on fire policy, plaintiff must plead and prove facts bringing loss within 
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general obligation of policy and those taking loss out of specified exceptions from 
liability. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

2. INSURANCE. ; 

Mortgagee could not recover under loss payable clause in fire policy, in ab- 
sence of pleading and proof of facts to negative exceptions from liability stip- 
ulated in policy. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

3. INSURANCE. 

Fire policy naming mortgagor as insured and mortgagee as payee under loss 
payable clause was not avoided under mortgage foreclosure clause by institution 
oi foreclosure suit, where mortgagee obtained insurance and paid premiums for 
mutually understood purpose of insuring its interest, since mortgagee was really 
party insured. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Error from County Court at Law No. 1, Bexar County; McCollum Burnett, 
Judge. 

Suit by the Alamo Lumber Company against the Northwestern National In- 
surance Company. To review a judgment for plaintiff, defendant brings error. 

Reversed and remanded. a 

T. M. West, Nat L. Hardy, and Frank Buchanan, all of San Antonio, for 
plaintiff in error. : , 

Terrell, Davis, Hall & Clemens, of San Antonio, for defendant in error. 

Bicxerr, Chief Justice. 

Northwestern National Insurance Company has appealed from a judgment 
rendered against it in favor of Alamo Lumber Company for $750 upon a policy of 
fire insurance in which Jesus Sandejo was named as the insured and in which 
Alamo Lumber Company was named as payee under the “loss payable clause.” 

The issues on appeal are as to (1) the necessity for the claimant to plead and 
prove facts to negative certain exceptions from the liability stipulated in the pol- 


icy; and (2) the effect of the institution of foreclosure proceedings and notice 
thereof to the insured. 


The policy, in the form of the “Texas Standard Fire Policy,” contained the 
usual provision that the company should not be liable for loss caused directly or 
indirectly by certain specified causes. The petition alleged that the cause of the 


fire that destroyed the house was unknown. There was no evidence as to the 
origin of the fire. 


The policy also provided: “This entire policy, unless otherwise provided by 
agreement endorsed hereon or added hereto, shall be void if * * * before a fire 
vccurs, the insured shall obtain or receive information that foreclosure proceedings 
have been commenced or that notice has been given or posted of sale of any prop- 
erty covered by this policy by virtue of any mortgage or trust deed.” 

The policy involved represents a renewal of former policies issued by plaintiff 
in error to defendant in error with knowledge of the interest of defendant in er- 
ror as mortgagee. Defendant in error held a builder’s and mechanic’s lien, exe- 
cuted by Sandejo and acknowledged by him before plaintiff in error’s local agent 
as notary public, securing payment of an indebtedness for the construction of the 
house. That the debt was past due was known to plaintiff in error’s local agent. 
This agent of plaintiff in error had issued each of the successive policies, including 
the last renewal, to defendant in error at the latter’s request for insurance to cover 
its interest as mortgagee. Defendant in error had paid all premiums. And all 
transactions with reference to the policies were between plaintiff in error and de- 
fendant in error. The form of the policy was the one customarily issued by plain- 
tiff in error’s agent to a mortgagee applying for insurance to protect its interest. 

Defendant in error filed suit against Sandejo on April 28, 1932, for recovery 
of its debt and foreclosure of its lien; and, upon personal service of process, it 
recovered judgment as prayed. The property was advertised to be sold under or- 
der of sale on August 2, 1932. The house was destroyed by fire on July 29, 1932. 

[1, 2] In a suit on a fire insurance policy, it is necessary for the plaintiff to 
plead and prove the facts that bring the loss within the general obligation of the 
policy and that take it out of the specified exceptions from liability. Therefore the 
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record in this case fails to sustain the judgment rendered. Boston Insurance Com- 
pany v. Fitzpatrick (Tex. Civ. App.) 75 S.W.(2d) 897. 

[3] The provision of a fire insurance policy that it shall be void upon notice, 
before a fire occurs, to the insured of the commencement of foreclosure proceed- 
ings, has no application to a policy issued to a mortgagee, where the mrtgagee ob- 
tains the insurance and pays the premiums for the mutually understood purpose of 
insuring the mortgagee’s interest in the property, although such mortgagee sub- 
sequently institutes foreclosure proceedings. Under the facts of this case, defend- 
ant in error was, in reality, the party insured. Plaintiff in error had full knowl- 
edge of the facts as to the interest of defendant in error. That interest was not 
impaired or diminished by the institution of the foreclosure suit. The purpose 
of the “notice of foreclosure clause” in the case of a policy issued to the owner 
as the insured has no application to the facts of this case. The policy thus con- 
strued was not, therefore, avoided by the institution of the foreclosure suit. 
Baker v. Liverpool & London & Globe Ins. Co. (Tex. Civ. App.) 275 S. W. 
316; Citizens’ State Bank v. Shawnee Fire Ins. Co., 91 Kan. 18, ‘137 P. 78, 49 
L. R. A. (N. S.) 972; Jones v. Phoenix Insurance Co., 94; Kan. 235, 146 P. 354. 

The judgment is reversed, and the cause remanded. 


AMERICAN GENERAL INS. CO. v. THOMPSON et al. No. 9498. 
Court of Civil Appeals of Texas. San Antonio. Jan. 16, 1935. 
Rehearing Denied Feb. 6, 1935. 

78 Southwestern Reporter (2d) 727. 

1. INSURANCE. 

Where fire policy provided that insurance should cease if building or any 
part thereof should fall except as result of fire, and facts showed that, before the 
fire, house was blown from its base, about one-third of shingles were blown off 
the roof, and front porch was blown down and chimney fell during windstorm, 
question whether substantial and material part of house had fallen held for jury, 
rendering peremptory instruction for insured erroneous. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

2. INSURANCE. 

Where fire policy provides that insurance should cease if building or any part 
thereof should fall except as result of fire, question whether damage caused by 
windstorm constituted falling of material portion of house is one of fact and is 
for jury so long as reasonable minds may differ. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

3. INSURANCE. 

In action on fire policy expressly excepting loss or damage by cyclone, tornado, 
or windstorm, where evidence affirmatively showed that some of damage was 
caused by storm, burden of proof was on insured to show extent of damage done 
by fire. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 


Appeal from District Court, Cameron County; A. M. Kent, Judge. 

Suit by Rhoe A. Thompson and another against the American General Insur- 
ance Company. Judgment for plaintiffs, and defendant appeals. 

Reversed and remanded. 

Vinson, Elkins, Sweeton & Weems, of Houston, and Davenport & Ransome, 
of Brownsville, for appellant. 

Abney & Whitelaw, of Brownsville, for appellees. 

Murray, Justice. 


This suit was instituted by Rhoe A. Thompson and C. C. Senter, appellees, 
against American General Insurance Company, a corporation, appellant, to recover 
the sum of $975, the face value of a fire insurance policy issued by the appellant in 
favor of appellee Rhoe A. Thompson, as owner, and appellee C. C. Senter, as 
mortgagee, covering a one story composition roof frame building located near 
Brownsville, in Cameron county, Tex. At the close of the testimony the trial 
judge instructed the jury to return a verdict for appellees for the full amount 
sued for, and from the resulting judgment appellant presents this appeal. 

{1, 2] Appellant contends that the house had fallen before the fire occurred 
and that, therefore, it was not liable under a clause in the insurance policy which 
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provides that “if a building or any part thereof fall, except as a result of fire, all 
insurance by this policy on such building or its contents shall immediately cease.” 

The facts show that the house involved herein had been severely damaged 
during a windstorm on September 5, 1933. As a result of this storm, the house 
was blown from its base, about one-third of the shingles were blown off the roof, 
the front porch was blown down, and the chimney fell. These facts at least raise 
a question of fact which should have been submitted to the jury as to whether a 
substantial and material part of the house had fallen. Clayburgh v. Agricultural 
Ins. Co., 155 Cal. 708, 102 P. 812, 18 Ann. Cas. 579. 

It is true that the evidence is practically undisputed as to the damage done 
by the storm, but whether or not this damage constituted a falling of a material 
portion of the house is a question of fact to be deduced from the evidence, and, so 
long as reasonable minds might differ as to this inference, it is a question of fact 
for the jury and not a question of law to be decided by the trial judge. 

It would seem that if we followed the case of Home Mut. Ins. Co. v. Tom- 
kies, 30 Tex. Civ. App. 404, 71 S. W. 812, 813, approved by the Supreme Court 96 
Tex. 187, 71 S. W. 814, we would hold that, as a matter of law, appellees’ house had 
fallen and the insurance had ceased. In that case, we find the following language: 
“Tt is the opinion of the majority of the court that the cupola was a distinctive 
part of the building, designated in the policy as the ‘third story’; that it was con- 
structed for the purpose of operating therein the cleaner, which was a part of the 
machinery belonging to the mill; and that by the destruction of the cupola an es- 
sential part of the building which protected this machinery fell; and that the pol- 
icy was thereby avoided. There is no controversy about the facts, and it appears 
as an undisputed fact that the cupola, except a few uprights, fell. Therefore it is 
the opinion of the majority of the court that the judgment of the court below 
should be reversed, and that judgment should be here rendered in favor of the 
appellant.” : 

However, the Supreme Court, in approving that opinion, laid stress upon the 
fact that the third story, or cupola, had been mentioned in the policy, thereby desig- 
nating it a material part of the building at the time the policy was executed. This 
is not true of the case at bar. In this policy no mention is made of the chimney 
or the porch, and, as a result of this distinguishing feature, we conclude that 
here we have a question of fact. 

[3] It is further contended by appellant that the policy providing, “This policy 
covers any direct loss or damage caused by lightning (meaning thereby the com- 
monly accepted use of the term ‘lightning’ and in no case to include loss or dam- 
age by cyclone, tornado or windstorm), not exceeding the sum insured, nor the 
interest of the insured in the property,” the burden of proof was upon appellees 
to show that none of the damage was caused by storm, or where the evidence 
affirmatively shows that some of the damage was caused by storm, then and in 
that event the burden of proof is upon appellees to show the extent of the dam- 
age done by fire. This is the rule in Texas, Boston Ins. Co. vy. Fitzpatrick (Tex. 
Civ. App.) 75 S.W.(2d) 897; Georgia Home Ins. Co. v. Trice (Tex. Civ. App.) 70 
$.W.(2d) 356. 

In instructing a verdict for appellees, the trial judge committed error requiring 
that the judgment be reversed and the cause remanded. 


AMERICAN INS. CO. v. EDWARDS. No. 8026. 
Court of Civil Appeals of Texas. Austin. Jan. 14, 1935. 
Rehearing Denied Feb. 13, 1935. 

3 Southwestern Reporter (2d) 1020. 

2. INSURANCE. 7 

Purchaser in good faith of title which he believes to be good, and validity of 
which depends upon proper determination of intricate questions of law upon which 
able lawyers might differ, has insurable interest in property. 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 

3. INSURANCE. 

Insurer who writes fire policy with full knowledge of condition of title cannot 
invoke processes of court to determine ultimate validity of title in order to escape 
liability. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 
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4. INSURANCE. ; ; 4 

Provisions of fire policies on church property declaring policy void unless insur- 
ed was sole and unconditional owner held waived by insurer, where insurance agent 
had inspected church property, found church authorities in possession, and was 
advised by such authorities that insured had no title and that what title he had 
arose from his purchase at sheriff’s sale on execution issued on county court judg- 
ment against church. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

5. INSURANCE. 

Purchaser at sheriff's sale on execution issued on county court judgment against 
church held to have insurable interest in church property, since his claim to prop- 
erty, regardless of its ultimate validity in contest between purchaser and church, was 
of sufficient substance to constitute consideration in support of valid compromise of 
controversy between purchaser and church. 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 

6. INSURANCE. 

In action on fire policies issued on church property in favor of purchaser at 
sheriff's sale on execution issued on county court judgment against church that 
insurer had knowledge of condition of purchaser’s title did not estop insurer from 
contesting purchaser’s insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

7. INSURANCE. 

If purchaser at sheriff’s sale on execution issued on county court judgment 
against church insured church property against fire at instance of or with consent 
of the church, insurer could not defeat purchaser’s action on fire policies on ground 
purchaser had no insurable interest, but purchaser could recover in capacity as 
trustee for use of church. 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 

Appeal from District Court, Hays County; M. C. Jeffrey, Judge. 


Action by George Edwards against the American Insurance Company. From a 
judgment for the plaintiff, defendant appeals. 
Affirmed. 


T. M. West, F. B. Buchanan and Nat L. Hardy, all of San Antonio, for appel- 


lant. 

Will G. Barber, of San Marcos, for appellee. 

McCienpon, Chief Justice. 

Appeal from a judgment for plaintiff (Edwards) upon a fire insurance policy 
covering a Negro Methodist Church. 

The only question which presents any substantial merit is the contention of 
appellant that Edwards had no insurable interest in the property which would 
support a recovery in his behalf. The material facts, substantially stated, follow: 

The property was conveyed in 1875 to “A. M. E. Church.” The record does 
not contain the deed; and its provisions, except that it conveyed the property in 
question, are not otherwise stated in the record. We therefore assume that it 
was a conveyance generally, without limitation as to use or otherwise. The 
church was unincorporated. Whether the deed originally was sufficient to pass 
title is unimportant, as the church had been actually occupied and used for 
over half a century. Edwards’ interest in the property is that of a purchaser at 
sheriff’s sale under an execution upon a judgment of the county court; the 
suit resulting in this judgment was brought in the justice court by the former 
pastor of the church, upon a $50 bank check (payment upon which had been 
stopped) given in payment of his salary as pastor. The suit was brought against 
“African Methodist Episcopal Church of San Marcos, Texas.” The citation was 
served upon the then pastor of the church. Judgment was for the defendant. 
Plaintiff appealed (by certiorari) to the county court, where judgment by 
default for $34.50 was rendered against “A. M. E. Church,” after waiver of cita- 
tion by the attorney representing the defendant. The latter moved to set aside 
this judgment, and the motion was overruled. Thereafter suit was brought in 
the district court in the name of “African Methodist Church of San Marcos, 
Texas,” acting through its “duly constituted and appointed agent, the pastor of 
said church,” to enjoin the execution of the judgment. A temporary injunction 
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was granted on this application, but on final hearing judgment was rendered 
denying any relief. While the pleadings do not describe the property sought 
to be levied upon, it is stated that the sheriff was threatening to levy upon the 
property of said church which was of the value of more than $1,000. There was 
no appeal from this judgment. Subsequently execution issued on the county 
court judgment; the church property was levied upon, sold, and bought in by 
Edwards, who thereafter applied to the agent of appellant for two policies of 
fire insurance, which were issued, one upon the church (the policy in suit), and 
the other upon the parsonage. The agent of appellant inspected the property, 
found the church authorities in possession, and was advised that the latter con- 
tended that Edwards had no title, and that what title he claimed arose from 
purchase under the sheriff’s sale. The policy provisions respecting ownership 
were therefore, under well-established rules in this state, waived in so far as 
the company could waive them. 

Appellant contends that the sheriff’s deed was absolutely void, and conferred 
no right or title whatever upon Edwards, and that he therefore had no insur- 
able interest in the property. The contentions of Edwards are that: 

First, the sheriff’s deed was not absolutely void, but if invalid was only 
voidable; that it passed the legal title, and its invalidity could only be asserted 
by the church in a direct proceeding for that purpose; 

Second, the appellant, having full knowledge of the facts, was estopped 
from asserting that Edwards had no insurable interest in the property; and 

Third, regardless of Edwards’ lack of insurable interest, the policy was valid 
in so far as appellant was concerned, and Edwards was entitled to recover for 
the use of the real owner of the property. 


[1] Appellant’s contention that the sheriff's deed wag void is predicted 
upon holdings to the effect that an unincorporated religious society is not an 
entity in law, cannot sue or be sued in its association name, and cannot be 
held in judgment generally for a personal debt. Burton v. Furniture Co., 10 
Tex. Civ. App. 270, 31 S. W. 91; Methodist Episcopal Church S. v. Clifton, 34 
Tex. Civ. App. 248, 76 S. W. 732; Summerhill v. Wilkes, 63 Tex. Civ. App. 456, 
133 S. W. 492; Home Ben. Ass’n v. Wester, (Tex. Civ. App.) 146 S. W. 1022; 
Brown v. Weir (Tex. Civ. App.) 293 S. W. 196; Realty Trust Co. v. F. B. Church 
(Tex. Civ. App.) 46 S.W.(2d) 1009, 1010. 

As a general principle the cited authorities support the contention. It is 
to be observed, however, that in each of these cases the question decided arose 
upon a direct attack by appeal from the judgment. It should further be observed 
that both the Clifton and the Realty Co. Cases recognize the power of courts 
of equity to subject funds or property of a religious society to the payment of 
obligations which are a proper charge against such funds or property; and that 
the Realty Co. Case, while denying the right to a personal judgment, upheld a 
judgment against the unincorporated religious society foreclosing a paving lien 
upon the church property. In reaching this conclusion it cited with approval 
(in addition to the Clifton Case) Society of Shakers v. Watson (C. C. A.) 68 F. 
730, to the effect “that a suit upon a note executed by an unincorporated religious 
society was, in effect, an equitable proceeding to subject the property of the 
society to the payment of the note.” 

Appellee contends that the effect of the entire litigation—that in the justice 
and county courts, and that in the district court—was that of an equitable pro- 
ceeding to subject the church property to the payment of a debt equitably 
chargeable against it, namely, that of the pastor’s salary, an obligation for 
services contracted on behalf of the organization, and of which the organization 
accepted and received the full benefit; that the sheriff's deed was therefore, 
at most, only voidable, and could only be set aside in a direct proceeding for 
that purpose, in which, as a prerequisite to recovery, reimbursement must be 
made of the amount paid for the property. The record shows that in the pro- 
ceedings, both in the justice and county courts, the trustees or stewards of the 
church, who were the legal custodians of its property and its representatives in 
temporal affairs, were cognizant of and participated in the proceedings by the 
pastor and an attorney duly authorized to represent the organization. The 
injunction suit was brought under like representation and authority. And 
appellee contends that the stewards were real, if not nominal, parties to the 
actions, and the judgments rendered were therefore binding upon the organiza- 
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tion. Cited cases from other jurisdictions seem to support this view. Smith v. 
Furniture Co., 8 Ga. App. 84, 68 S. E. 620; Bushong v. Taylor, 82 Mo. 669; 
Davis v. Bradford, 58 N. H. 476; Presbyterian Congregation v. Colt, 2 Grant, 
Cas; €Pa.): 7a: 25 B.C. 2. Ge 

As supporting in principle the binding effect of the judgment upon the 
organization’s property, the following cases and text are cited: Cleveland v. 
Heidenheimer (Tex. Civ. App.) 44 S. W. 551, affirmed 92 Tex. 108, 46 S. W. 
30, Hartford I. Co. v. King, 31 Tex. Civ. App. 636, 73 S. W. 71; City of Palestine 
v. Houston (Tex. Civ. App.) 262 S. W. 215; Plumb v. Crane, 123 U. S. 560, 8 S. 
Ct. 216, 31 L. Ed. 268; 15 R. C. L. pp. 1009, 1010 § 483. 

2, 3] There is much force in appellee’s contentions; but we find it unnecessary 
to decide the legal questions presented, since a mere statement of them shows, we 
think, an insurable interest in appellant under what we regard a proper application 
of well-recognized general legal principles. We do not understand the rule to be 
that where the insurable interest relied upon is title in the beneficiary, such title 
must be perfect and indefeasible against all the world. Such holding seems to be 
quite generally denied, although in the application of the rule there is quite a di- 
vergence of view in the authorities in other jurisdictions. One notable example is 
in the case of an innocent purchaser of a stolen automobile. See Barnett v. Assur- 
ance Corp., 138 Wash. 673, 245 P. 3, 46 A. L. R. 526, note at page 535, and pre- 
vious annotations there cited. The specific question presented in the instant case 
may be thus stated: Has one, who has purchased in good faith, a title which he 
believes to be good, the validity of which depends upon the proper determination 
of intricate questions of law, upon which able lawyers might differ, an interest in 
the property which he can protect by insurance? We think this question should 
be answered in the affirmative; and where the policy has been written with knowl- 
edge of the condition of the title, the insurer will not be permitted to invoke the 
processes of the court to determine the ultimate validity of the title in order to 
escape a liability which it has voluntarily assumed. 

[4] We are not here concerned with the policy provision declaring it void un- 
less the insured were the sole and unconditional owner of the property. That pro- 
vision has been waived by the knowledge of appellant’s agent who wrote the pol- 
icy. Fireman’s Fund Ins. Co. v. Wilson (Tex. Civ. App.) 284 S. W. 920, strongly 
relied upon by appellant, is therefore not in point. There was no question of in- 
surable interest there, as the insured had a valid mortgage on the property which 
he had attempted to foreclose. 

[5] We think it can hardly be questioned that the claim of appellee to the 
property, regardless of its ultimate validity in a contest between appellee and the 
church, was of sufficient substance to constitute a consideration in support of a 
valid compromise or settlement of the controversy between him and the church 
organization. As such, we think it was of sufficient substance to support an 
insurable interest in the property. 

[6] We do not think there is merit in appellee’s second contention that appellant 
is estopped to contest appellee’s insurable interest. If in fact appellee had no in- 
surable interest in the property, there could be no estoppel in a controversy between 
him and appellant. 

[7] Appellee’s third contention presents an interesting question. But we find 
it unnecessary to decide it, in view of our above holding. If the policy had been 
written at the instance or with the consent of the church organization, then clearly 
appellant could not defeat it for lack of insurable interest in the named beneficiary ; 
but the latter could recover in the capacity of trustee for the use of the real owner. 
Allison v. Ins. Co., 87 Tex. 593, 30 S. W. 547, applying to property (fire) insurance 
the same rule applied in this state to life insurance in the cases of Pacific Mut. 
Life Ins. Co. v. Williams, 79 Tex. 637, 15 S. W. 478; Mayher v. Ins. Co., 87 Tex. 
169, 27 S. W. 124; Cheeves v. Anders, 87 Tex. 287, 28 S. W. 274, 47 Am. St. Rep. 
107; Wilke v. Finn (Tex. Com. App.) 39 S.W.(2d) 836. Whether public policy, 
which invalidates the insurance as to the named beneficiary having no insurable in- 
terest, on the ground that it affords an incentive to arson and thereby jeopardizes 
the interests of the true owner, would, in turn, authorize the true owner to recover 
against the insurer who with full knowledge had participated in creating such 
jeopardy, we do not decide. Such rule would certainly serve as a deterrent to in- 
surers to participate in a wrong which public policy holds sufficient to defeat the 
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insured’s contract. This is substantially the situation here; since appellee and the 
church have adjusted their differences, and appellee has acquired all the rights of 
the church. 

The trial court’s judgment is affirmed. 

Affirmed. 
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AUTOMOBILE 


OHIO CASUALTY INS. CO. v. ROSAIA et al. No. 7413. 
Circuit Court of Appeals, Ninth Circuit. Jan. 7; 1935. 
74 Federal Reporter (2d) 522. 
1. INSURANCE. 


Insured under automobile liability policy requiring immediate written notice to 
insurer upon occurrence of “accident” was not required to report automobile col- 
lision until occupants of other automobile asserted claim, if insured, acting as rea- 
sonably prudent person, concluded that there was no injury upon which claim 
could be predicated. 


[Ed. Note.—For other definitions of “Accident; Accidental,” see Words & 
Phrases. ] , 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 
2. INSURANCE. 

_ Whether insured who failed, for one year and a half and until claim for in- 
juries was asserted, to give automobile liability insurer notice of automobile col- 
lision, complied with policy provision requiring immediate written notice upon oc- 
currence of “accident involving injuries to persons, or damage to property of 
others,” held question for jury, where at time of accident it did not appear that 
occupants of other automobile were injured. 

The evidence disclosed that insured’s automobile collided with rear end 

of another car, knocking the other car ahead about 10 feet, so that its front 

wheels went into a drainage ditch about 18 inches deep. While the oc- 

cupant of the other automobile stated that she had hurt her head, insured 

testified that there was no evidence of injury, and no claim was made 

against insured for year and a half after the accident. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from the District Court of the United States for the Western District 
of Washington, Northern Division; Jeremiah Neterer, Judge. 

Action by George P. Rosaia and wife and another against the Ohio Casualty 
Insurance Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 


Whittemore & Truscott, William J. Truscott, and Harold A. Seering, all of 
Seattle, Wash., for appellant. 

Wright & Wright, Tucker & Tucker, and Elias A. Wright, all of Seattle, Wash., 
for appellees. 

Before Wilbur and Garrecht, Circuit Judges. 

Witpur, Circuit Judge. 

Ralph Sidis and Seniuru Sidis, husband and wife, recovered judgment for 
$4,050.80 in the superior court of King county, Wash., against George P. Rosaia 
and his wife and daughter for injuries received by Mrs. Sidis in an automobile ac- 
cident. The defendants therein then brought this action in the District of the Uni- 
ted States for the Western District of Washington, Northern Division, against the 
appellant, the Ohio Casualty Insurance Company, upon a policy of automobile cas- 
ualty insurance issued April 10, 1929. to George P. Rosaia covering a Studebaker 
sedan owned by him and his wife, which policy was in effect at the time of the ac- 
cident. Appellees recovered judgment against that company for $6,157, being the 
{ull amount of the judgment recovered against them in the state court, together 
with their expenses incurred in that action. From this judgment of the District 
Court the insurance company appeals, claiming that it is released from liability 
because the insured failed to comply with the condition of the policy requiring 
immediate notice of the accident. Notice was not given the company until a year 
and a half after the accident. Mr. Rosaia heard nothing of the accident from the 
occupants of the Sidis car until February 7, 1931, when appellees received a letter 
from a firm of attorneys in Seattle, Wash., stating that they represented Ralph 
and Seniuru Sidis, and that they would commence suit within five days unless some 
response to the alleged claim of the parties was received within that time. The 
appellees claim this was the first notice or knowledge they had as to any claim 
arising out of the accident or that any one was injured therein, or that any prop- 
erty was damaged. Upon receipt of this letter, Mr. Rosaia immediately reported the 
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accident to the Ohio Casualty Company. Suit was brought by plaintiffs, with the 
result as stated above. 

The provision of the policy requiring notice of accident is as follows: “Upon 
the occurrence of an accident covered, involving injuries to persons, or damage to 
the property of others, by this policy, the assured shall give immediate written no- 
tice thereof, with the fullest information obtainable at the time to the Home Office 
of the company. If any claim is made on account of such accident the assured 
shall give like notice thereof with full particulars. If thereafter suit is brought 
against the assured to enforce such claim, the assured shall immediately forward 
to the company every summons or other process served upon the assured, and the 
company will at its own cost defend such suit in the name and on behalf of the 
assured.” ‘ 

In order to understand the appellees’ contention, it is necessary to state the 
facts concerning the accident. 

On July 7, 1929, Evelyn Rosaia, the daughter of George P. and Gilda Rosaia, 
with their knowledge and consent, was driving the automobile along a highway in 
the state of Washington when it collided with an automobile owned by Ralph Sidis, 
the husband of the injured woman. His car was driven by Albert Peha. At an 
intersection of roads, the Sidis car was suddenly stopped. The Rosaia car, which 
had been following the Sidis car for about a mile, was 30 or 40 feet behind it when 
it stopped. Being unable to turn to the left because of the approach of another 
automobile, the Rosaia car collided with the rear end of the Sidis car, knocking it 
ahead about 10 feet. The Sidis car stopped with the two front wheels in a drain- 
age ditch, which was about 18 inches deep. The Sidis car was not seriously injured. 
It was pushed out of the ditch and driven away under its own power. 

There were two men and two women in the Sidis car at the time of the acci- 
dent. Miss Evelyn Rosaia, who was driving the Rosaia car at the time of the ac- 
cident, testified that Mrs. Sidis told her “she had hurt her head. I asked to take 
her to a doctor, but she did not want to. When she walked across the road, I 
saw no evidence of injury. I saw no contusions or cuts about her head. * * * 
There was nothing in this accident that indicated that there was any damage done. 
Miss Middleton [Miss Rosaia’s companion in the car] and I went back to the 
nursery when we left and I told my father about the accident. I did not tell him 
that anyone had been hurt; but told him that I just hit a car on the highway 
and that the only thing that happened was a bumper came off on our car.” 

[1, 2] The court submitted to the jury the question of whether or not the no- 
tice given by the insured was timely under the policy. We will accept appellant’s 
summary of the several instructions given by the trial judge on this subject as a 
fair statement of their substance and effect, as follows: “The court instructed the 
jury that if the plaintiffs exercised due diligence in an attempt to ascertain whether 
‘njury had been suffered, and acting as reasonably prudent individuals concluded 
that there was no injury upon which a claim could be predicated, then there was 
no duty on their part to report the matter to the insurance company until they re- 
ceived notice of injury or claim. As the test of diligence, the court advises the 
jury to consider what was said, location of the injury claim at the time of the ac- 
cident, and the nature of the injury upon which recovery was predicated.” 

This is in substantial accord with the statement in Ruling Case Law, vol. 14, p. 
1330, § 503, as follows: “The requirement of a liability policy that notice shall be 
given on the occurrence of an accident does not require notice of an accidental oc- 
currence where no bodily injury is apparent and there is no reasonable ground for 
believing that a claim for damages will be made, and the duty to give notice does 
not arise until the subsequent facts would suggest to a reasonably prudent person 
that a liability might arise.” 

This instruction to the jury was a fair statement of the law. The Supreme 
Court of Washington in Larson v. New Jersey Fidelity, etc., Co., 167 Wash. 86, 
8 P.(2d) 985, 986, had under consideration a liability under a policy similar to that 
involved in the case at bar. In that case the policy required “immediate written 
notice of any accident.” The automobile driven by the insured collided with a 
pedestrian in the street. The insured testified: “I started to stop, and just as I 
bumped her—well, I did stop—she didn’t fall clear down, just about half way, and 
she grabbed the motormeter, and then she jumped up and ran for a street car, 
and I drove on out of the traffic and stopped again, but she was gone then. * * * 
I didn’t think she was hurt at all, she ran so fast when she got up.” 
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The court approved the following definition of an accident as that term is 
used in the policy of insurance: “The word ‘accident’ referred to in the policy, 
of which immediate written notice is required to be made, does not mean every 
accident or mishap, casualty or misadventure occurring without bodily injury. If 
10 apparent injury occurred from the mishap and there was no reasonable ground 
for believing at the time that bodily injury would result from the accident, there 
was no duty upon the assured to notify the insurer. If the accident would not in 
an ordinary mind induce a reasonable belief that it might result in a bodily in- 
jury there was no obligation on the part of the assured to notify the insurance 
company. The duty of the assured under such circumstances with respect to giving 
notice is performed if he gives notice within a reasonable time after he became 
aware in the exercise of ordinary care of the serious aspect of the injury sug- 
gestive of a possible claim for damages under the policy.” 

The Supreme Court of Nebraska in George v. Aitna Casualty & Surety Co., 
121 Neb. 647, 238 N. W. 36, 37, had under consideration a public liability policy 
of insurance containing a requirement for immediate notice of an accident, as fol- 
lows: “Upon the occurrence of an accident the assured shall give immediate writ- 
ten notice thereof with the fullest information obtainable to the company or its 
duly authorized agent. * * * Failure to give any notice required to be given by 
this policy within the time specified therein shall not invalidate any claim made by 
the assured if it shall be shown not to have been reasonably possible to give such 
notice within the prescribed time and that notice was given as soon as was reason- 
ably possible.” 

The accident in that case occurred January 20, 1926. Written notice of the 
accident was given in November or December, 1926, as soon as the insured ascer- 
tained that there was a claim of liability for the accident. The injured person 
had fallen on the sidewalk in front of plaintiff’s residence and, broken her leg. The 
insured first learned of the accident several weeks after it occurred, but testified 
that at that time he did not know, and had no reason to believe or suppose, that 
lie was in any way responsible or liable therefor. The court held that the insured 
was not required to give notice of a trivial mishap or occurrence, although such 
mishap might afterwards result in serious injuries, citing Melcher v. Ocean Acci- 
dent, etc., Corp., 226 N. Y. 51, 123 N. E. 81. The court also held that the word 
immediate” “means in such convenient time as is reasonably necessary under the 
circumstances,” and held: 

“Notice is not required until such facts have developed as would suggest to a 
person of ordinary and reasonable prudence that liability may arise, and the re- 
quirement of notice is met by giving notice within a reasonable time after the in- 
jury presents an aspect suggestive of a possible claim for damages. * * * 

“The term ‘immediate notice’ is to be reasonably construed in connection 
with the attendant circumstances, and in a case where there is no bodily injury ap- 
parent at the time of the accidental occurrence and there is no reasonable ground 
for believing that a claim for damages may arise therefrom, the assured is not re- 
quired to give the insurer notice until the subsequent facts as to the injury are 
brought to his attention, and if notice is given immediately thereafter with full 
information as to the accident, such notice will be sufficient compliance.” 

The court held in that case that it was error for the trial judge to decide as 
a matter of law that the policy had been breached by the failure to give the no- 
lice required thereunder, and held that the question was one to be submitted to 
the jury, stating: “In such a case the insured is entitled to have all of the facts 
and attendant circumstances, including the question of whether the facts known to 
the insured would require a person of ordinary and reasonable prudence to believe 
that liability to the injured person might arise, submitted to a jury for determin- 
ation under proper instructions.” 

See, also, Melcher v. Ocean Accident & Guaranty Corp., supra. 

We think it unnecessary to discuss at length the numerous cases cited by the 
parties in their briefs on the general question of the effect of the requirement 
of notice of an accident such as contained in the policy involved in the case at bar. 
The appellees contend that in deciding this question we should, be controlled by the 
decision of the Supreme Court of Washington, in which state the contract was 
made and in which it was breached, citing a decision by this court. Community 
Bidg. Co. v. Maryland Casualty Co., 8 F. (2d) 678. We are satisfied, however, that 
under the general rule applicable in such policies the question in the case at bar 
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was one for the jury to determine, and that the question was submitted to them 
on the proper instructions. 
Judgment affirmed. 


HOFF vy. ST. PAUL-MERCURY INDEMNITY CO. 
OF ST. PAUL. No. 211. 
Circuit Court of Appeals, Second Circuit. Jan. 14, 1935. 
74 Federal Reporter (2d) 689. 
1. INSURANCE. 


Where insured refuses to co-operate with automobile liability insurer in de- 
fending injured party’s action against insured, injured party obtaining judgment 
against insured can maintain no action on liability policy against insurer under 
New York statute (Insurance Law N. Y. § 109). 


(For other cases, see Insurance, Dec. Dig. § 311[1].) 


3. INSURANCE. 

In action by insured’s judgment creditor against automobile liability insurer, 
where evidence was conflicting as to whether insured’s failure to attend trial of 
action resulting in judgment against insured was due to insured’s refusal to co- 
operate with insurer or to insurer’s refusal to pay insured’s expenses, question 
should have been submitted to jury, though insurer had not subpoenaed insured 
(Insurance Law N. Y. § 109). 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


Appeal from the District Court of the United States for the Southern District 
of New York. 

Action on a liability insurance policy by Julian Hoff against the St. Paul-Mer- 
cury Indemnity Company of St. Paul. From a summary judgment for plaintiff 
(9 F. Supp. 12), defendant appeals. 

Judgment reversed; trial ordered. 

Herbert Plaut and Plaut & Davis, all of New York City, for appellant. 

N. Levan Haver, of Kingston, N. Y., for appellee. 

Before L. Hand, Swan, and Augustus N. Hand, Circuit Judges. 

L. Hanp, Circuit Judge. 

[1] This is an appeal from a summary judgment upon pleadings and affidavits 
in an action to recover upon a policy insuring one, Basso, against liability for in- 
juries caused by a motor-car. Basso is not the plaintiff, but Hoff, the injured 
person, who sued under section 109 of the New York Insurance Law (Consol. 
Laws, c. 28), which requires all liability policies to give the injured person a right 
to sue in the circumstances which here existed. The defense is that Basso did not 
“render to the Company all reasonable co-operation and assistance” in preparing 
the defense of the action of Hoff v. Basso. This was a valid plea if true, for the 
courts of New York have held that the injured party is subject to all defenses 
that would be good against the insured in an action brought by him on the policy. 
Coleman vy. New Amsterdam Casualty Co., 247 N. Y. 271, 160 N. E. 367, 72 A. 
L. R. 1443; Seltzer v. Indemnity Ins. Co., 252 N. Y. 330, 169 N. E. 403. 

The facts as they appeared in the pleadings and affidavits were that a car 
which Basso was driving collided with a car in which Hoff was riding and injured 
him. Hoff sued Basso and his wife, and Basso turned over the defense to the 
company, relying upon his policy. The cause came on for trial in the state court 
at Kingston, New York, in October, and Basso attended, being paid by the com- 
pany for his fare and his lodging, but not, as he said, for his meals. A settlement 
was then reached, which later fell through for reasons not here important. There- 
after the cause came on again for trial at Kingston at the December term. As 
the time approached the company was unable to find Basso until just before the 
case was called. Finally one, Rebecchi, an employee of the company, did find him, 
but the stories diverge as to what took place between them. Rebecchi swore that 
he told Basso of how close at hand the trial was and that he was needed as a wit- 
ness; to which Basso answered that he would not go to Kingston at all, not even 
for $1,000. Nevertheless, Rebecchi offered him $9, enough for his fare to King- 
ston, and back, and $2.56 besides; but he did not subpcena him. On the other 
hand Basso denied that he had refused to go to Kingston; he said that he had only 
reminded Rebecchi that his meals had not been paid for on the first trip, and had 
added that he would not go again unless his expenses were paid in advance. He 
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further denied that Rebecchi had offered him $9. At any rate, when the case 
came on for trial, the company had no witnesses and was forced to allow an in- 
quest to be taken against Basso. The judge in the case at bar gave judgment 
upon the policy because of the company’s failure to subpcena Basso at the trial, 
which in his judgment showed a lack of diligence in defending the action. 

[2, 3] The discordant stories of the interview must be settled by a jury if a 
different result follows upon the truth of each. Rebecchi’s story, if true, made 
out a breach of Basso’s promise reasonably to co-operate and help the defense; 
he was a necessary witness, the very driver of the offending car, and he had re- 
fused even to attend the trial. This was a breach of his covenant, whose perform- 
ance was a condition to any recovery upon the policy. Hutt v. Travelers’ Insur- 
ance Co., 110 N. J. Law, 57, 164 A. 12; Schneider v. Autoist Mut. I. Co., 346 Il. 
i37, 178 N. E. 466; Schoenfeld v. N. J. Fidelity, etc., Co., 203 App. Div. 796, 197 
N. Y. S. 606. Indeed it was not necessary to the company’s success in the action 
at bar to show that Basso had repudiated his obligation to help the defense. Al- 
though it is true that the company promised in the policy to pay all expenses of 
defending the action, that did not require them to be paid in advance; and Basso 
was bound to go at his own initial expense, unless he had some excuse. He says 
that the company had not fully paid the expenses of his October trip; if that was 
true, or if he had no money of his own, he might insist upon payment in advance 
of his fare and return, and of one day’s expenses in Kingston, provided he could 
not go and come in a day. Unless he did and was refused his duty to go re- 
mained, though unrepudiated. All this was a matter for a jury. 

From what we have already said it is apparent that we take a different view 
from the judge as to the company’s duty to subpcena Basso. There is indeed 
some doubt in our minds whether such a subpcena would have been valid at all; 
Basso, not the company, was defendant in the action of Hoff v. Basso. True, the 
company was conducting the defense, and had retained Basso’s attorney for him, 
but whether a subpoena served by a man’s own attorney upon himself in a cause 
in which he was at once witness and party, would be a valid writ we have been 
unable to learn from the books. Be that as it may, it was no duty of the company 
to do so; Basso had promised to appear and testify and that, so far as the com- 
pany was concerned, established a duty quite as effective as though he had been 
subpoenaed. Finally we can find but little relevance to the issues here in the com- 
pany’s supposed lack of diligence in defending Hoff v. Basso, if it was not in 
fact diligent. Basso’s defection, if unexcused, was a breach of condition, as we 
have said; under all ordinary circumstances it would be a complete bar to recovery 
on the policy. Perhaps though unexcused, it might nevertheless not be a har, if 
the plaintiff made it appear that the company had no real defense at all, only a 
sham defense; that it did not need Basso, because Basso could say nothing to ex- 
cuse the collision, that his appearance would have been a prejudice, even though 
he did his best to help the defense. It is scarcely necessary to say that the affi- 
davits proved nothing of the kind, assuming that affidavits ever could. The rep- 
lication outlined above would indeed be a hard one to establish and ought to be 
proved up to the hilt. Only as some evidence upon that issue can we see how 
the company’s lack of diligence was material. 

Judgment reversed; trial ordered. 


WALTERS v. WEST AMERICAN INS. CO. et al. Civ. 9253. 
District Court of Appeal, Second District, Division 2, California. Feb. 14, 1935. 
41 Pacific Reporter (2d) 355. 
1. INSURANCE. 


Facts shown, in action against insurance company on judgment against in- 
sured for injuries caused by latter’s automobile, held not to support trial court’s 
finding that defendant entered into oral contract insuring judgment debtor against 
liability for injury to third person and giving latter right to sue company on judg- 
ment against insured (St. 1919, p. 776; Civ. Code, § 2586). 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

2. INSURANCE. 

Benefit of estoppel of insurance company to deny oral automobile liability in- 
surance contract, made by its agent, would not extend to person suing insurer on 
judgment against insured for injuries caused by automobile. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 
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3. INSURANCE. 

Provisions, which are not for benefit of either party to written insurance pol- 
icy in which contained, but solely matter of statutory requirement, cannot be held 
to be included in oral insurance contract founded on equitable doctrine of estop- 
pel (St. 1919, p. 776; Civ. Code, § 2586). 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Appeal from Superior Court, Los Angeles County; Thomas C. Gould, Judge. 

Action by Jennie Cooper Walters against the West American Insurance Com- 
pany and others. Judgment for plaintiff, and named defendant appeals. 

Reversed, with directions. 

Chapman & Chapman, of Los Angeles, for appellant. 


Holland & Holland and Kenneth D. Holland, all of Los Angeles, for respondent. 
Scott, Justice pro tem. 


Plaintiff recovered judgment against one Lerner for injuries caused by the 
latter's automobile, and thereafter brought this suit against defendant insurance 
company alleging it to be liability insurance carrier of Lerner. Judgment was 
awarded to plaintiff, from which this appeal is taken. 

[1] The trial court found that appellant had entered into an oral contract of 
insurance with Lerner insuring him against liability for injury or death of an- 
other by reason of the operation of his automobile, and that said oral contract in- 
cluded the right of an injured third person to sue the company on a judgment re- 
covered against the insured. 

The transaction involved, in addition to appellant, two individuals, Laswell 
and Graves, and a corporation, Commercial Discount Company. The discount com- 
pany was in the business of buying automobile sales contracts at discount. It 
owned a majority of appellant’s stock, occupied same quarters with it, and one 
man was vice president of both concerns, exercising general supervision of oper- 
ations of both. Discount company was authorized to write policies of insurance 
in and for appellant insurance company providing coverage usually demanded by 
vendors in cases of such automobile contracts, not including public liability. It is 
conceded that Graves was a soliciting agent of appellant, having a license as such 
agent issued by the state insurance commissioner, was a customer of the discount 
company, and had never written any policy of insurance, but had received and 
transmitted applications and premiums. Laswell conducted an automobile loan 
business for himself in the same office with Graves, and handled his insurance un- 
der Graves’ license. It was admitted that Graves and Laswell were not general 
agents with authority to write out policies in their own office. 

Lerner, owner of the automobile which injured plaintiff, secured a loan on his 
car from Laswell, transferred the pink certificate of ownership to the latter, and 
signed a conditional sales contract, credit statement, and application for insurance. 
A memorandum was also signed noting his request for public liability insurance. 
Lerner paid for such liability coverage a premium of $24. It was understood that 
the liability insurance had nothing to do with the loan or the vendor's insurance, 
although the premium was to be paid out of the proceeds of the loan. The doc- 
uments were transmitted to the discount company, where the loan was discounted 
and the policies, except for public liability, were issued but were kept in files of 
the discount company; except that no application for liability insurance or premium 
therefor was ever sent to appellant or to the discount company and said policy was 
never issued, although the premium was not returned to applicant and he was not 
told that his application had been rejected. Lerner was told by Laswell that he 
would procure such insurance for him in a strong insurance company, but no spe- 
cific company was named. There is nothing to indicate that he understood such 
policy would be in effect until it had been thus procured, that is, until there had 
been an acceptance by the company. 

Lerner came to Laswell as a stranger. He had never heard of any of the 
parties, nor does it appear that he knew, at the time he transacted his business with 
Laswell, that the latter or Graves had anything to do with appellant insurance com- 
pany as agents or otherwise. From the papers he signed he could see that the 
discount company would have some connection with the deal. Lerner never con- 
tacted the insurance company or discount company until after the accident, al- 
though when he had repaid his loan he received from the office of appellant his 
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“automobile certificate policy,” which clearly did not include any liability insur- 
ance. 

On such state of facts we are unable to discover support for the trial court’s 
finding that there was an oral contract. The instant case is readily distinguishable 
from Marderosian v. National Casualty Co., 96 Cal. App. 295, 273 P. 1093, and 
Eames v. Home Insurance Co., 94 U. S. 621, 24 L. Ed. 298, cited by respondent. 
The theory upon which respondent defends her recovery is that the parties en- 
tered into an oral contract and included in it by inference all the terms which 
would be included in the written contract, and that since the written contract if 
issued would have included provisions as required by Act 3738, Deering’s General 
Laws 1931, p. 1896, Statutes 1919, p. 776, entitling an injured third party to sue on 
an uncollectible judgment against assured, such provision would by implication be 
included in the oral contract and would justify the judgment in this case. It is 
conceded that the act cited applies by its terms to policies or written contracts as 
defined in Civil Code, § 2586. Respondent asserts, however, that “every clause 
in the written policy contemplated by the parties is part and parcel of the oral 
contract even though they are not known in detail by the agent and the insured 
at the time.” 

From an examination of many cases cited it is apparent that the oral contract 
which supports the judgment is frequently not an express contract, but a contract 
by estoppel. This view is expressed in Massachusetts Bonding, etc., Co. v. Vance, 
74 Okl. 261, 180 P. 693, 701, 15 A. L. R. 981, cited by respondent. In supporting 
the claim of assured—not of a third party, as in this case—the court there said 
in conclusion: “For the purpose of defeating liability a party will not be heard 
to say he never made a contract, and, inconsistent with such assertion, retain the 
benefits flowing from the alleged transaction. In view of these facts, we must 
hold that the company is without power to assert that its agent had no authority 
to make the contract which it is alleged he did, or to say no contract was made, 
and at the same time keep and retain all the benefits flowing from such alleged 
contract. By keeping and retaining the premium paid, the company is denied the 
right to say that Evans had no authority to make the alleged contract, or to deny 
that there was a parol contract of insurance.” Further language used in the 
same case would seem to be contrary to respondent’s view herein as above indi- 
cated, to the effect that provisions which the statute requires to be inserted in a 
written contract of insurance are presumed to be included in such oral agreement. 
In this connection it quotes with approval from Baile v. St. Joseph, etc., Ins. Co., 
73 Mo. 371, as follows: “The distinction between a contract to insure or to issue 
a policy of insurance and the policy itself is obvious, and constantly recognized by 
the courts.” The latter case, referring to a certain statutory provision, says that 
it “uses no prohibitory words; relates not to agreements to insure, but only to 
policies when completed and ready for official signature.” It would seem that a 
statutory provision requiring insertion in a written policy of language as required 
by Act 3788, supra, relates not to a situation such as here presented but to one in 
which a written policy is issued. 

[2, 3] We have considered whether appellant would be liable if the facts war- 
ranted a finding of contract by estoppel, and have concluded that the benefit of 
any such estopped would not extend to respondent, who was an entire stranger 
to the dealings between Lerner and Laswell. 10 Cal. Jur. 610. Our attention has 
not been directed to any case in which provisions which are not for the benefit of 
cither of the contracting parties, but which are solely a matter of statutory re- 
quirement in written insurance policies, are held to be included in an oral contract 
founded not upon the express agreement of the parties but upon the equitable 
doctrine of estoppel. We have discovered no case or principle of law which would 
support such a contention. Under the evidence respondent may not recover from 
appellant. 

Judgment reversed, with directions to the trial court to enter judgment for 
appellant. 

We concur: Stephens, P. J.; Crail, J. 
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CUNNINGHAM v. HAWKEYE CASUALTY CO. No. 42844. 
Supreme Court of Iowa. Feb. 5, 1935. 
258 Northwestern Reporter 681. 
1. INSURANCE. 

In action against automobile liability insurer to recover on judgment pre- 
viously obtained against insured, who owned two trucks, evidence that truck which 
struck plaintiff was the truck which was covered by defendant’s policy held to 
make case for jury and to sustain verdict for plaintiff. 

Plaintiff introduced evidence to show that truck which struck him did 

not have bumper, and distinguishing feature, aside from serial number, 

identifying two trucks belonging to insured, was that one had bumper and 

the other had none, and policy under evidence covered truck on which there 

was no bumper. 


(For other cases, see Insurance, Dec. Dig. §§ 665[4], 668[10].) 


Appeal from District Court, Johnson County; James P. Gaffney, Judge. 

An action to recover on a judgment previously obtained against the Quality 
Bake Shop and John W. Pluhar, Sr., on an insurance policy issued by the defend- 
ant company to the aforesaid John W. Pluhar, Sr. From a verdict in favor of 
the plaintiff, the defendant appeals. 

Affirmed. 

William R. Hart, of Iowa City, for appellant. 

Popham & Hayek, of Iowa City, for appellee. 

ALBERT, Justice. 

The Quality Bake Shop is a trade-name under which John W. Pluhar, Sr., con- 
ducts his business. On November 8, 1932, an employee of Pluhar was driving one 
of his trucks on the streets of Iowa City, and struck the plaintiff Cunningham, 
doing him serious bodily injury. The plaintiff, Cunningham, brought an action in 
the district court of Johnson county against the Quality Bake Shop and John W. 
Pluhar, Sr., and Arthur Fielding, who was the driver of the truck. The case was 
tried to a jury, resulting in a verdict in favor of Cunningham in the sum of $2,- 
660, with interest and costs. The date of the judgment was October 3, 1933. 
Execution was issued on said judgment and returned nulla bona, whereupon the 
action at bar was commenced against the defendant insurance company, which had 
issued a policy of insurance to the said John W. Pluhar, Sr. This case was tried 
to a jury, which returned a verdict in favor of the plaintiff for the amount of the 
aforesaid judgment, with interest and costs. Judgment was entered thereon, and 
the defendant appeals. 

[1] The principal question raised in the case rests on the sufficiency of the 
evidence to identify the truck which did this injury. It is conceded that Pluhar 
held a policy of insurance, as claimed by plaintiff, that was in force at the time 
this accident occurred. It appears also that Pluhar owned and used in his business 
two trucks, and the insistence of the plaintiff is that the truck that caused the in- 
jury was the one covered by the policy of insurance; and the contention of the 
defendant company is exactly contrary, it claiming that the truck that caused the 
injury was the one owned by Pluhar which was not covered by the policy. It is 
seriously urged by the defendant that plaintiff has not made out a case on account 
of lack of identification of the truck, and that it was entitled to have its motion 
for a directed verdict sustained on that ground. It is further urged that the evi- 
dence is not sufficient to support the verdict. 


Turning to the evidence, we find that the various witnesses on the part of the 
plaintiff, summarized, are as follows: 


Wilkinson testifies that he visited the scene of the accident and crawled under 
the truck to find the glasses of the plaintiff. He says: “The truck had no bumper. 
I took particular notice when I crawled under it.” A photograph of the two 
trucks owned by Pluhar was shown to witness and, referring to said photograph, 
le says that the truck without the bumper was the truck he saw there on the morn- 
ing of November 8, 1932. 

Collins testifies that he was not far from the accident when it occurred; that 
he went near the truck so he could see it and that he had seen this truck every 
morning for a year or two; and that “the truck which struck Cunningham did not 
have a bumper.” 
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Frantz, another witness, testifies that he was at the scene of the accident, and 
that, “I am inclined to say that the truck did not have a bumper on it.” 

Houth, another witness, testifies with reference to the photograph: “Never to 
my knowledge did the panel delivery shown on my left on Exhibit B have a bum- 
per.” This witness was the service manager of the Chevrolet company. He tes- 
tifies, with reference to the photograph, that the truck on the left is a 1930 Chev- 
rolet truck, six cylinder, panel delivery. The one on the right is a 1930 Chevrolet, 
six cylinder, sedan delivery. He gives the serial number of the truck which he 
identifies as not having the bumper as 219 D 32933 (which corresponds to the 
number set out in the policy of insurance). The distinguishing feature, aside from 
the serial number, identifying these two trucks, is that one had a bumper and the 
other had none, and the policy, under the evidence, covered the truck on which 
there was no bumper. 

At this point the defendant made a motion for a directed verdict, which was 
overruled. 

The defendant’s testimony tends to negative the plaintiff’s testimony on the 
question of identification. Without setting out the testimony in full on either side, 
it is sufficient to say at this point that the plaintiff made a prima facie case for 
the jury, the dispute between the witnesses as to the identification of the truck 
being such that it would necessarily give rise to a jury question, and the motion 
tc direct a verdict was therefore properly overruled; and, after reading the tes- 
timony, we feel that, it being a jury question, there is sufficient evidence to sustain 
the verdict of the jury. 

Affirmed. 

Anderson, C. J., and Donegan, Parsons, and Richards, JJ., concur. 


MANSUR v. ABRAHAM et al. 
MEREY v. ABRAHAM et al. No. 1397. 
Court of Appeal of Louisiana. First Circuit. Jan. 21, 1935. 
159 Southern Reporter 146. 
INSURANCE. 


Where defendant motorist, on meeting a car with blinding lights, suddenly 
turned to right and, without reducing speed, ran into truck parked without lights 
on side of road, defendant motorist, whose speed was 25 to 30 miles per hour, 
held not negligent, and proximate cause of accident was absence of lights on truck, 
precluding recovery by defendant’s guests against him and codefendant insurer 
(Act No. 296 of 1928, § 57). 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Le Blanc and Elliott, JJ., dissenting in part. 

Appeal from District Court, Parish of East Baton Rouge; George K. Favrot, 
Judge. . 
Suits by Peter Mansur and Mrs. Thomas E. Merey against Joseph Abraham 
and another. Judgment for plaintiffs, and defendants appeal. 

Reversed. 

Taylor, Porter & Brooks, of Baton Rouge, for appellants. 

Robert Ainsworth, Jr., and Sam Monk Zelden, both of New Orleans, for 
appellees. 

Mouton, Judge. 

While driving an auto westward on the Baton Rouge Hammond highway, Jo- 
seph Abraham, the driver, collided with a truck parked on the side of the roadway. 

The other occupants of the car, besides Mr. Abraham, were Mr. Peter Man- 
sur, Mrs. Thomas E. Merey, Mrs. Joseph Nolan, and Mrs. Essie Hannie. 

Suit is brought by Mr. Peter Mansur and Mrs. Thomas E. Merey, in solido, 
against Joseph Abraham and the New Amsterdam Casualty Company, his insurer, 
for damages alleged to have resulted from the collision. 

Mr. Mansur is asking damages for personal injuries in the sum of $5,100. The 
sum of $670 is demanded by Mrs. Merey for shock, loss of diamond ring, diamond 
bar pin, purse, dress, and hat, as damages caused by the accident. 


Mr. Mansur obtained judgment for $2,000, and Mrs. Merey for $250, from 
which the defendants have appealed. 


[1] The defendants filed the plea of one year’s prescription before answering 
which was overruled below. 
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We must dispose of this plea before passing on the merits. 

As alleged in the two suits, the collision occurred on the 17th day of Decem- 
ber, 1932, and from that date the year expired on December 17, 1933, which happen- 
ed to be a Sunday. 

The suits were filed on Monday, December 18, 1933, the day following. 

The contention ‘of the defendants is that, as the last day of the year from the 
date of the collision fell on Sunday, a dies non, plaintiffs’ suits should have been 
filed on Saturday, the 16th of December, 1933, on the day next preceding the Sunday 
on which the year expired, as hereinabove stated. 

In the case of Allen & Deblois v. Their Creditors, 8 La. 221, it was contended 
that an opposition had not been filed within ten days, the time required by law. 

In that case, the 10th day was Sunday, and the opposition was filed on Monday 
following, as were the suits in this case. The courts stated in that case that as the 
10th day, Sunday, happened not to be a judicial day, it was impossible to file the 
Opposition on that day, “all judicial proceedings being forbidden.” The court then 
concludes by saying: “If we should say that the opposition comes too late, we 
should deprive the opposing creditor of one day allowed by law, or compel him to 
do what is legally impossible.” 

The same rule was applied in Garland v. Holmes, 12 Rob. 421; In Succession 
of Taylor, 172 La. 1099, 136 So. 66; and in other decisions of the Supreme Court 
of this state; also in 62 Corpus Juris, p. 1000, § 49. 

In this case, as the last day of the year fell on a Sunday, if that day were to 
be taken into account in the computation of time within which defendants claim 
these suits should have been filed, plaintiffs would be deprived of one day in the 
time allowed to file their complaint, unless, as was said, in Allen v. Their Creditors, 
8 La. 223, we compelled them “to do what is legally impossible.” 

We think the reasoning of the court is sound as expressed in Allen v. Their 
Creditors, 8 La. 22i, hereinabove cited, and in which the same doctrine was applied 
in the decisions above referred to, and in several other adjudications on this subject. 

In Corpus Juris, 62, p. 1000, § 49, above cited it is said: “When the last day of 
a period of time within which an act is to be done falls on Sunday, that day is 
excluded from the computation and the act may be rightfully done on the follow- 
ing secular or business day.” 

In connection with the principle thus stated in Corpus Juris, we find the fol- 
lowing, quoting: “Another conservative principle which should affect the deter- 
mination of the question is that the computation of time should be so made as to 
protect a right and prevent a forfeiture, if this can be done without violating a 
clear intention or a positive provision.” 17 R. C. L. 754. 

There could be no such violation in applying this doctrine under the laws of 
this state. 

In article 1757, Civil Code, where reference is made to a civil obligation as being 
a legal tie giving to the party entitled thereto, the right of enforcing its performance, 
it is therein further said as follows: “When the action is barred by prescription, a 
a natural obligation still subsists, although the civil obligation is extinguished.” 
Article 1758. 

It occurs to us that under this provision of our Code which says that a natural 
obligation still subsists after the prescriptible period has accrued that the rule in 
question herein should not be rigidly construed, but should rather receive a liberal 
interpretation so as to protect the rights of these claimants to have their demand 
passed upon by excluding from the computation of time Sunday, December 17, 1933, 
thus defeating the defense presented under the exception of prescription which, we 
find, was correctly overruled by the district judge. 

Counsel for defendants frankly concede that the authorities are in conflict on 
this issue, and so do we find, but we think that we have reached a conclusion in con- 
sonance with the principle recognized in the jurisprudence of this state on this sub- 
ject, and that therefore the plea of prescription was correctly overruled. 

Merits. 

[2] The collision with the truck occurred at about 7:30 p. m., December 17, 
1932. The truck was parked on the side of the highway, and had no lights. It was 
then dark, as was testified to by the witnesses in the case. Joseph Abraham, driver 
of the auto in which plaintiffs were riding as guests, was going at about 25 to 30 
miles an hour. 

Mr. Mansur, plaintiff, was sitting on the front seat with Mr. Abraham, Mrs. 
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Merey, the other plaintiff, was sitting in the rear of the auto with Mrs. Nolan and 
Mrs. Hannie. They all say the on-coming car had bright lights and that they were 
blinded by these lights. 

Mr. Abraham did not testify, although he was present in court, as appears from 
the record. 

The testimony of Mr. Mansur and Mrs. Merey is that upon meeting the other 
car Mr. Abraham suddenly turned to his right, and without reducing his speed ran 
his auto into the truck. 

Counsel for plaintiffs rely largely on the cases of Sexton v. Stiles, 15 La. App. 
148, 130 So. 821, and Safety Tire Service v. Murov, 19 La. App. 663, 140 So. 879, 
where the court said that automobile drivers must keep proper lookout ahead for 
obstructions in highway, such as unlighted cars parked on the highway; and, on 
being blinded by lights of approaching car, must reduce speed so that they may be 
able to stop immediately if faced with emergency. Also in the case of F. Strauss 
& Son v. Childers (La. App.) 147 So. 536, 538, where the court said: “A motorist 
has not the right to assume that his course of. travel is free of danger or obstruc- 
tion, in the absence of his ability to see clearly ahead.” 

In the case of Hanno v. Motor Freight Lines, Inc., 17 La. App. page 63, 134 
So. 317, 319, plaintiff, while traveling on the Baton Rouge-Hammond road in order 
to avoid an on-coming car, pulled to his right, and in doing so ran into a parked 
truck on the side of the highway which had no lights or signals. 

In that case this court said: “Looking for what was the proximate cause of the 
accident, as we must in order to fix liability, we certainly believe that it was the 
absence of lights or of any warning whatever of the presence of this large truck at 
night on the public highway. The state statute, No. 296 of 1928, § 57, required that the 
one in charge of that truck display on it ‘one or more lamps projecting a white light 
visible under normal atmospheric conditions from a distance of five hundred feet 
to the front,’ and also a red light ‘visible under like conditions from a distance of 
five hundred feet to the rear.’ This is not a rigid regulation, and it is a very pre- 
cautionary one. Had it been complied with in this case, there is little reason to 
believe that this accident would have occurred.” 

We concluded in that case that the negligence of the driver of defendant’s truck 
was the real and proximate cause of the accident and therefore held his employer 
able in damages. 

In the case of Holcomb vy. Perry (Second Circuit) 19 La. App. page 11, 138 
So. 692, 696, the court quoted approvingly from the opinion of this court in the case 
of Hanno, above referred to, in which were involved practically identical issues; 
and said: “So in the present case we hold that the proximate cause of the accident 
was the parking of the truck of the defendant in the nighttime in such a manner 
as to practically block the entire highway, and the absence of lights or any warn- 
ing whatever on the truck.” 

In the Hanno Case we held that, when a person is blinded by the lights of a 
car coming from an opposite direction, he should exercise great caution, have his 
car under such control as to safely meet any ordinary emergency. The emergency 
in that case, we found, however, was not an ordinary one a driver might expect to 
meet on the highway, as the law prohibits the leaving unguarded, and without 
lights, trucks parked on highways after dark. 

After rendering the decision in Holcomb v. Perry, the Court of Appeal, Second 
Circuit, in Safety Tire Service, Inc. v. Murov, 19 La. App. 665, 140 So. 879, 881, 
held that motorist must keep proper lookout ahead for obstructions in highway, such 
as unlighted parked trucks, and, when blinded by lights of approaching car, must 
reduce speed so that he is able to stop immediately if faced with emergency, and 
nothing is said in that opinion about the decision rendered in the case of Holcomb 
v. Perry, wherein it appears to us the court had taken a different position in 
approving the decision of this court in Hanno v. Motor Freight Lines, Inc., 17 La. 
\pp. 63, 134 So. 317. 

In the course of its opinion in the later case of Safety Tire Service v. Murov, 
the court said in a prior opinion, Sexton v. Stiles, 15 La. App. 148, 130 So. 821, it 
had held that a motorist must keep a proper lookout ahead for obstructions in the 
highway, such as unlighted cars on the roadside, and cannot blindly drive along 
relying on the presumption that it is a violation of the law to leave an unlighted car 
parked on the roadside and that no one will violate the law; and, in reference to the 
quotation from the 15 La. App., says: “Writ refused by the Supreme Court.” 
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In the Hanno Case decided by this court, we did not say that the driver of an 
auto could blindly drive along relying on the assumption that the road was clear of 
all obstructions. We held that the motorist, under such circumstances, should drive 
with caution, but could not be held to expect that the highway was obstructed by 
an unguarded truck, without lights, or any other signal of danger. In the Hanno 
Case decided by this court writ of review was also refused by the Supreme Court. 
See 17 La. App. p. 62, 134 So. 317. 

In the case of Woodley & Collins v. Schusters’ Wholesale Produce Co., Inc., 
170 La. 527, 128 So. 469, the Supreme Court held that as a general rule, a motorist 
traveling at 30 miles an hour, when blinded by the headlights of an approaching 
car, is guilty of negligence if he fails to slow down to a speed at which he can 
stop instantly. In that case, the charge of negligence, as stated in the syllabus, was 
that the truck had no tail-light contrary to Act No. 232 of 1926, § 5; that section 
of Act No. 232 of 1926 required a tail-light or a parking light mounted on the left 
rear fender of a truck or bus, but there was no provision in reference to the pro- 
jecting power of such light. 

Later, in section 57, Act No. 296 of 1928, in providing for such a light on 
vehicles or trucks parked or stopped upon a highway, it is required that there must 
be “one or more lamps projecting a white light visible under normal atmospheric 
conditions from a distance of five hundred feet to the front of such vehicle and 
projecting a red light visible under like conditions from a distance of five hund¥fed 
feet to the rear.” 

In this case the proof is that the Abraham car ran into the rear end of the 
truck which had no light. There is nothing in the evidence to show that the atmos- 
pheric conditions were not normal at the time of this collision. As such was the 
situation, if a red light, of the character required by Act No. 296 of 1928, had been 
placed in the rear of that truck, it would have been visible at a distance of 500 feet. 
It is not to be believed that the headlights from the on-coming automobile could 
have blinded Mr. Abraham at a distance further than 500 feet, so that his vision 
would have been so disturbed or blurred that he could not have seen the red light 
in the rear of that truck before the approaching car had passed beyond the point 
where the truck was standing. 

We must therefore conclude that he could not have failed to see this red light 
had the owner or driver of the truck complied with the law. We say so, particularly 
as he was going at the time at a speed of 25 or 30 miles an hour, and which he 
kept up on swerving to his right to let the other car pass to his left. 

If lights white and red were placed in the front and rear of trucks or other 
vehicles, as required hy Act No. 296 of 1928, it seems to us that collisions on the 
highways of the character under discussion would never occur. These accidents, if 
such lights were displayed, might happen only in cases where they would be the 
result of reckless driving. 

There was no fast or reckless driving in this case, as it is shown that Mr. 
Abraham was going at 25 or 30 miles an hour when he ran into the truck. Mr. 
Abraham was not guilty of negligence, as held below, and the judgments rendered 
against him and the New Amsterdam Casualty Company, his insurer, in favor of 
Mrs. Thomas E. Merey and in favor of Mr. Peter Mansur, as his guests, must be 
reversed. 

In this case a reversal will be entered against Mrs. Thomas E. Merey; and 
in a separate decree, judgment of reversal will be entered against Mr. Peter Man- 
sur. 

It is therefore ordered, adjudged and decreed that the judgment below rendered 
in favor of Mrs. Thomas E. Merey against Joseph Abraham and the Amsterdam 
Casualty Company be annulled, avoided, and reversed; that her demand be rejected 
at her cost in both courts. 


GULESIAN v. SENIBALDI et al. 
Supreme Judicial Court of i ciaindaianae. Suffolk. Feb. 2, 1935. 
194 Northeastern Reporter 119. 
1. INSURANCE. : 
Notice of cancellation of automobile liability insurance must be definite 
and certain. 


(For other cases, see Insurance, Dec. Dig. § 229[2].) 
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2. INSURANCE. , 5 ee 

Conditions imposed with respect to giving notice of cancellation liability 
insurance must be strictly complied with (G. L. [Ter. Ed.] c. 175 § 113A (2). 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

3. INSURANCE. 

Notice of cancellation of automobile liability insurance held insufficient 
under statute, where no registration number was given and insured’s name was 
misspelled, even though name given was perhaps idem sonans (G. L. [Ter. Ed.] 
c. 175, § 113A (2); c. 90, §§ 2, 34H). 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

4. INSURANCE. 

Insurance company cannot cancel automobile liability policy without at same 
time giving registrar of motor vehicles adequate notice so that_due and complete 
revocation of automobile registration can be given to take effect at same time 
(G. L. [Ter. Ed.] c. 175, § 113A (2). 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

Appeal from Superior Court, Suffolk County; Weed, Judge. 

Suit by Willis H. Gulesian against Lawrence Senibaldi and another. From 
an adverse decree, defendant Glens Falls Indemnity Company appeals. 

Affirmed. ; 

R. H. Lee, of Boston, for appellant Glens Falls Indemnity Co. 


L. S. Nicholson, of Boston, for appellee. 
PIERCE, Justice. 


7 is a bill in equity under G. L. (Ter. Ed.) c. 175, §§ 112, 113, and chapter 
214, § 3 (10), to reach the obligation of the defendant indemnity company under a 
caaislioere moter vehicle liability policy, issued to the defendant Senibaldi, and 
to apply such obligation to the satisfaction of a judgment recovered by the plain- 
tiff against the defendant Senibaldi. 

It was agreed “that the defendant Senibaldi and his automobile were involved 
in an accident on August 20, 1931, in which the plaintiff suffered personal injuries 
ior which on May 28, 1932, he recovered the judgment described in paragraph three 
of the bill of complaint; that Senibaldi’s automobile and its registration number 
were as described in paragraph one of the bill; and that on or about April 3, 1931, 
the defendant insurance company had issued a liability policy with respect to said 
automobile complying with the provisions of the compulsory insurance act.” 

The report of facts discloses that Senibaldi arranged for said policy through 
the William A. Muller Investment Corporation and gave it a note for the premium 
of $39.60, dated April 3, 1931, payable $3 down, and the balance in five instalments 
of $7.32 each, the first payable April 10, 1931, and monthly thereafter. Senibaldi 
made the April and May payments but no other payments. The policy had been 
deposited with said corporation as collateral security for the payment of said note 
“with express and irrevocable power in case of any default on the part of the 
maker * * * hereoi, to cancel said policies in the name and stead of the insured.” 
Upon default in the June instalment, said corporation on June 18, 1931, turned the 
policy over to the defendant insurance company for cancellation. On June 19, 
1931, the latter sent by ordinary mail a cancellation notice in a form prescribed by 
the registry of motor vehicles to said registry and like notice to Senibaldi addressed 
to him at his address given in the “Declarations” that form part of the policy. In 
these notices, Senibaldi is spelt “Senehaldi”; the policy and automobile are describ- 
ed correctly but the registration number is not stated although a blank space for 
this information headed “Registration No.” appeared in the form prescribed by the 
registry and employed by the insurer; the effective date of cancellation stated was 
“July 5, 1931,” and the reason for cancellation given was “at the request of the 
assured.” The trial judge found “as a fact that the notices of cancellation were 
received respectively by the Registry and Senibaldi on June 20, 1931”; that no 
“‘notice of intent to revoke,’ and no notice of revocation of Senibaldi’s registration 
was given him by the Registry until December 2, 1931”; that on “that date such 
notices were sent him, the first date June 20, and notifying him that by law the 
Registrar is ‘required to revoke the registration of motor vehicle (description of 
make, type and engine number) unless on or before July 4 you file with the Regis- 
trar * * * and application for registration * * * accompanied by a certificate as 
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defined in section 34 A (G. L. [Ter. Ed.] c. 90), or a complaint as specified in sec- 
tion 113D, chapter 175 is filed,’ and the second dated July 5, notifying him that 
the registration of his motor vehicle (Reg. No. 727,450) had been revoked.” The 
insurance policy included, in addition to the express provisions relating to can- 
cellation required by St. 1925, c. 346, and acts in amendment thereof and in addition 
thereto, under the general heading, “Cancellation,” the further provision—“Notice 
of cancellation sent by registered mail to, or delivered at, the address of the named 
assured as given in the declarations shall be a sufficient notice.” 

The judge states that “the only question at issue between the parties is as to 
whether or not the policy had been cancelled prior to the accident.” He ruled (1) 
“that notice of cancellation to be effective was not required to be given by the in- 
surer to the insured by registered mail, if mail were employed as the means of 
giving notice, and that a written notice in the form stipulated was sufficient if re- 
ceived by the insured seasonably”; (2) “that the notice of cancellation above des- 
cribed was given by the insurer to the insured ‘at least fifteen days prior to the 
intended effective date thereof’”; (3) that “the notice of cancellation above describ- 
ed was defective in that the name of the insured was misspelled and it failed to give 
the registration number of the motor vehicle covered by the policy, and that said 
notice was not effective in cancelling the policy”; and (4) that, in view of the facts 
and findings hereinbefore set forth, “the plaintiff is entitled to reach and apply 
in satisfaction of said judgment debt the obligation of the defendant insurance 
company to said Senibaldi arising out of said policy.” A final decree was issued in 
conformity with said findings and rulings. The case is before this court on the 
appeal of the Glens Falls Indemnity Company, named as defendant herein, from 
the final decree entered November 13, 1933. 

It is provided by G. L. (Ter. Ed.) c. 175, § 113A (2) that “no cancellation of 
the policy, whether by the company or by the insured, shall be valid unless written 
notice thereof is given by the party proposing cancellation to the other party and, 
except when the intended effective date thereof is the date of expiration of the re- 
gistration of the motor vehicle or trailer covered by the policy, to the registrar of 
motor vehicles in such form as the department of public works may prescribe, at 
least fifteen days in each case prior to the intended effective date thereof. * * *” 

[1-4] A notice of cancellation of insurance must be definite and certain. Bes- 
sette v. Fidelity & Casualty Co., 111 Conn. 549, 556, 150 A. 706. Conditions imposed 
with respect to giving notice must be strictly complied with. B. & B. Trucking, 
Inc. v. Home Fire & Marine Ins. Co., 125 Misc. 312, 200 N. Y. S. 511, affirmed Id., 
216 App. Div. 710, 214 N. Y. S. 812, affirmed Id., 243 N. Y. 558, 154 N. E. 604. See 
Michelson v. Franklin Fire Ins. Co., 252 Mass. 336, 340, 147 N. E. 851. The notice 
in the case at bar was not in such form as the department of public works had pre- 
scribed, in the following particulars: (1) The correct name of the insured was 
not given. The insured’s name was Senibaldi, the notice had the name Senebaldi. 
The name while perhaps idem sonans was incorrect, and the misspelling of it might 
mislead the registrar of motor vehicles in checking the registration number of the 
automobile; (2) no registration number was given though there was a blank space 
for this information on the prescribed form of notice for cancellation. The ne- 
cessity of giving the name accurately spelled is apparent in the absence of giving 
the registration number. The defects in the cancellation notice are of substance, 
not formal. They are the only method of indexing which the law requires the re- 
gistrar of motor vehicles to use. G. L. (Ter. Ed.) c. 90, § 2. The purpose of the 
notice of cancellation of an automobile liability policy is to apprise the registrar of 
motor vehicles that the insurance on a particular automobile registration is intended 
to be cancelled. The requirement that the notice be given “in such form as the 
department of public works may prescribe” is to make possible that the registrar 
of motor vehicles gets the information he requires. Upon receipt of the “written 
notice in conformity with” section 113A, the registrar of motor vehicles is required 
to send immediate notice to the insured that his automobile registration will be re- 
voked unless new insurance is obtained. G. L. (Ter. Ed.) c. 90, § 34H. In the 
instant case the notice given by the insurance company did not give the registrar 
of motor vehicles the information that he needed, with the result that the registrar 
was not apprised of the particular automobile registration on which the insurance 
company intended to cancel the insurance. Under the statutory policy of this Com- 
monwealth an insurance company is not permitted to cancel a liability insurance 
policy without at the same time giving to the registrar of motor vehicles adequate 
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notice, to the end that due and complete revocation of the automobile registration 


can be given to take effect at the same time. The notice required by the statute. 
was not given in the instant case. 
Decree affirmed. 


PETERSEN v. PREFERRED ACC. INS. CO. OF NEW YORK. No. 74. 
Court of Errors and Appeals of New Jersey. Jan. 10, 1935. 
176 Atlantic Reporter 897. 
1. INSURANCE. 


Automobile liability insurance company, which assumed defense of action 
against insured, held estopped from denying that insured was driver of auto- 
mobile, in subsequent action brought directly against it by injured party to have 
insurance applied in satisfaction of judgment, where verdict against insurer was 
necessarily based on determination that insured was driver (Comp. St. Supp. 1930, 
§ 135—119 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 61614.) 

3. INSURANCE. 

That insured had been subjected to arrest on capias ad respondendum held 
no defense in action by person injured against liability insurer to recover amount 
of judgment obtained against insured (Comp. St. Supp. 1930, § 135—119 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

4. INSURANCE. 

Whether insured, who, after accident, stated that he had been driving, but 
before trial informed insurer that another had driven automobile at time of acci- 
dent, co-operated with insurer, held question for jury, in action by person injured 
against insurer (Comp. St. Supp. 1930, § 135—119 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 


Syllabus by the Court. 

1. An automobile liability indemnity company, which, pursuant to its policy 
right and obligation, undertook to and did defend an action for damages against 
an insured, assuming the dominating management of the defense and the con- 
duct of the trial resultig in an adverse verdict, a necessary element of which ver- 
dict was the determination that the insured was the driver of the automobile, is 
conclusively estopped in a later action against it for recovery under the policy 
from asserting to the contrary of that determination. 

2. The striking, before trial, of a separate defense, does not constitute harm- 
ful error when the defendant, at the trial, actually submits evidence upon and 
tries out that defense. 

3. Plaintiff, having previously obtained final judgment against a tort-feasor, 
now sues the latter’s insurer under a policy provision requiring it to pay the 
amount of such judgment; held, the assertion that the judgment debtor had been 
subjected to assert on a capias ad respondendum presents no defense to the action. 

4. The question, arising in a suit on a policy, of whether an insured had, as 
required by his policy, co-operated with the insurer in setting up a defense to an 
action for damages, held, under the proofs, to be for the jury to decide. 

Appeal from Supreme Court. 

Action by John Petersen against the Preferred Accident Insurance Company 
of New York. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Pearce R. Franklin and Luke A. Kiernan, Jr., both of Newark, for respondent. 

Frank G. Turner, of Newark, for appellant. 

Cask, Justice. 

Having previously obtained a $10,000 judgment against Michael King for 
injuries received in an automobile accident, plaintiff sued the Preferred Accident 
Insurance Company of New York, appellant herein, as King’s insurer, and got 
judgment for $5,797.72, the maximum recoverable under the policy. 

Two questions were fully tried out and put to the jury in the instant suit: 
First, was Michael King an insured under the policy? And, second, if an insured, 
did he forfeit the indemnification because of lack of co-operation with the insurer 
in the defense of the action against him? The named insured was the owner, 
Blanche King, who was not an occupant of the car at the time of the accident 
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and who, in the action by plaintiff against her and her husband, Michael King, 
received a directed verdict in her favor. Michael King, with plaintiff and one 
Fred Petersen, was in the car when the accident happened. 

[1] Appellant first complains of the striking, on motion before trial, of three 
separate defenses. The first of the struck defenses was that King was not the 
operator of the car. The operation of the car by King was charged in the damage 
suit and was adjudicated affirmatively; otherwise judgment could not have gone 
against him. True, the appellant was not a party to that action in the sense of 
heing named in the record and served with process, but it made the investigation, 
prepared the case for trial, and, by its attorney, actually conducted the trial. Its 
services were not limited to the interests of Blanche King, the named assured, 
because after she was, by directed verdict, out of the suit, appellant’s attorney 
proceeded, without disclaiming, to sum up on behalf of Michael King. The defend- 
ing of an assured by the company was, from the company’s standpoint, both a 
duty and a right: a duty under the policy provision section II, 4, a, wherein the 
company agreed to defend, and a right under section V C, wherein was imposed 
as a condition of recovery against the company that, unless there was a tripartite 
agreement to the contrary, there must have been a final judgment against the 
assured in an action defended by the company. The policy also contained the 
usual right of subrogation by the company in the event of making payment. 
Appellant, in defending the damage suit for the Kings, was also making its own 
defense because a judgment against either of the Kings was potentially, to the 
extent of the coverage, a judgment against the insurer. The reality of that 
assertion is emphatically demonstrated by the present judgment. If King, after 
the recovery against him, had paid the judgment and as an insured had then 
turned to the appellant for reimbursement, could the latter, having in its capacity 
as King’s insurer prepared and tried the case in which King’s operation of the 
car had been determined as a prerequisite to the judgment, deny liability upon the 
ground that King had not, after all, operated the car? We think not. The insurer 
was interested in the subject-matter of the suit. It had and exercised the right to 
make defense, control the proceedings, examine and cross-examine witnesses. 
Further, it had the right to appeal from the judgment. The identity of the insurer 
with the assured was too complete, and the control by the insurer over the law- 
suit and the trial, particularly in determining what proofs should go in and what 
he kept out, too great, to permit of that cleavage of interest. 

The court below struck the defense upon the theory that the question involved 
was res adjudicata. The policy, not only was, by its terms, made to conform with 
chapter 116, P. L. 1929 (Comp. St. Sunp. 1930, § 135—119 et seq.), sometimes known 
as the “Financial Responsibility Act,” but in addition contained the following pro- 
vision: “The liability of the company under this policy shall become absolute 
whenever loss or damage covered by the policy occurs, and the satisfaction by the 
assured of a final judgment for such loss or damage shall not be a condition 
precedent to the right or duty of the company to make payment on account of 
such loss or damage. Upon the recovery of a final judgment against the assured 
for any such loss or damage the judgment creditor shall be entitled to have the 
insurance provided by this endorsement applied to the satisfaction of the judg- 
ment.” \We perceive no sound reason why a company which so indemnifies against 
casualty liability and which in pursuance of its policy obligation undertakes to, 
and does, defend an action against an insured, assuming the dominating manage- 
ment of the defense and acting generally the part of a defendant in the compre- 
hensive manner hereinbefore outlined (15 R. C. L. p. 1009, § 483), should not, 
as to the determination of an essential fact against its insured in the action for 
damages, be later, in a suit against it on the judgment, conclusively estopped from 
asserting to the contrary thereof, in similitude of, if not entirely upon, the doc- 
trine of res adjudicata as adopted by this court in In re Walsh’s Estate, 80 N. J. 
Eq. 505, at page 569, 74 A. 563. Appellant was not to be heard, in the instant 


action, to deny that King had been the driver of the car. The defense was properly 
struck. 


[2] The second struck defense was that King was not operating the auto- 
mobile with the permission of his wife. The policy provides that “the unqualified 
word ‘assured’ includes not only the named assured but any other: person or 
organization while legally using any such automobile * * * provided that such 
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use is with the permission of the named assured, who, if an individual, may give 
such permission through an adult member of his household other than a chauffeur 
or domestic servant. * * *” Notwithstanding the striking of the separate 
answer, appellant tried out the subject-matter thereof and introduced testimony 
from which it appears that, not only was King under no prohibition against using 
the car during the period in question, but also, and affirmatively, that he had gen- 
eral permission from his wife to use the car. The appellant suffered no harm from 
the ruling. 

[3] The third defense struck by the ruling was designed, according to appel- 
lant’s assertion, to permit proof that a capias ad respondendum was issued against 
King, as a result of which the latter was taken into custody for some undisclosed 
period. No supporting argument is given. It is conceded that the judgment was 
and is wholly unpaid. The fact, if it be a fact, that King was arrested, had no 
relevancy. The portions of the policy already quoted demonstrate that the obliga- 
tion of the appellant was to pay, to the extent of the policy coverage, a money 
judgment obtained against its insured. The court ruled correctly. 

[4] The point mainly stressed by the appellant at the oral argument was 
that the trial court erred in refusing to direct a verdict on the ground that 
Michael King had, as an insured, failed to co-operate with the defendant in the 
case. The policy obligation was that “the assured shall cooperate with the company 
and, upon the company’s request, shall assist in effecting settlement, securing evi- 
dence, and the attendance of witnesses. * * *” Following the accident, King 
made a statement that he had been driving when the accident happened. Before 
the trial of the plaintiff's damage suit, he informed the insurance company that 
the driver had in truth been Fred Petersen, and he so testified at that trial and 
at the one resulting in the judgment now under appeal. His explanation was that 
Fred Petersen had been driving without a license, the latter’s license having been 
revoked for cause, and that immediately following the accident King, on the 
request of Fred Petersen and to save him from the consequences of driving with- 
out a license, had agreed to take the blame. The jury in the damage suit evidently 
did not believe King’s testimony that he was not driving, for it brought in a 
verdict against him. Was the truth in the first or in the second story? It is pos- 
sible that King’s zeal to help his case outran the truth. On the other hand, if the 
fact lay in the later version, it may be said that he co-operated by coming for- 
ward with the truth. In all other respects he seems to have complied with the 
requests of the company. The question was properly left to the jury for deter- 
mination. 

We have examined the remainder of appellant’s points, and find no error 
stated therein. 

Judgment below will be affirmed. 

For affirmance: The Chancellor, the Chief Justice, Justices Lloyd, Case, 
Bodine, Donges, Heher, and Perskie, and Judges Van Buskirk, Kays, Hetfield, 
Dear, and Wells—13. 

For reversal: None. 


FOX vy. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, LIMITED, 
OF LONDON, ENGLAND (two cases). 
Supreme Court Appellate Division, Fourth Department. Jan. 9, 1935. 
276 New York Supplement 917. 
1. INSURANCE. 


City’s automobile liability insurer held not liable for city employee’s negligence 
in causing automobile collision on theory that automobile was being operated on 
city’s business, where employee drove automobile to beach for his own purpose and 
only incidentally performed service relating to his employment (Insurance Law, § 
109; Vehicle and Traffic Law, § 59, formerly Highway Law, § 282-e, as added by 
Laws 1924, c. 534, § 1, as amended). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2, INSURANCE. 

Permission given to fireman by superintendent of buildings or fire chief to use 
city automobile for fireman’s own purpose held not to bind city, as respects li- 
ability of insurer for fireman’s negligence causing automobile collision, under li- 
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ability policy providing for coverage if automobile was operated with city’s con- 
sent (Insurance Law, § 109; Vehicle and Traffic Law, § 59, formerly Highway Law, 
§ 282-e, as added by Laws 1924, c. 534, § 1, as amended; Const. art. 8, § 10, 
amended in 1928). 

(For other cases, see Insurance, Dec. Dig. § 435.) 
3. INSURANCE. 

In actions against liability insurer to recover on judgments rendered against 
city’s employee who caused injuries while operating city’s automobile, evidence 
held not to support jury’s finding of implied consent on part of city to employee’s 
use of automobile for his own purpose, so as to impose liability upon insurer (In- 
surance Law, § 109; Vehicle and Traffic Law, § 59, formerly Highway Law, § 282-e, 
as added by Laws 1924, c. 534, § 1, as amended; Const. art. 8, § 10, amended in 1928). 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

4. INSURANCE. 

Automobile liability insurer held not liable for negligence of fireman in using 
city’s automobile for his own pleasure on ground that policy stated that purposes 
for which insured automobiles were to be used included business and pleasure, 
where intention of parties was to cover liability when automobiles were used in 
city’s parks and playgrounds (Insurance Law, § 109; Vehicle and Traffic Law, 
§ 59, formerly Highway Law, § 282-e, as added by Laws 1924, c. 534, § 1, as 
amended; Const. art. 8, § 10, amended in 1928). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

5. INSURANCE. 

Right of judgment creditor to recover against judgment debtor’s liability in- 
surer is identical with insured’s right to recover on policy where he has paid judg- 
ment and is seeking indemnity from insurer, and any defense to action brought by 
insured is available to action brought by insured’s judgment creditor (Insurance 
Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeals from Supreme Court, Onondaga County. 

Actions by Charlotte L. Fox and by Henry J. Fox against the Employers’ Li- 
ability Assurance Corporation, Limited, of London, England. From judgments of 
the Supreme Court of Onondaga county and from orders of the Trial Term of the 
Supreme Court of Onondaga county, denying defendant’s motion for new trial, 
upon judge’s minutes upon all the grounds specified in section 549 of the Civil 
Practice Act, defendant appeals. 

Judgments reversed, and complaints dismissed. 

See, also, 239 App. Div. 671, 268 N. Y. S. 536. 

Argued before Sears, P. J., and Taylor, Edgcomb, Thompson, and Crosby, 
VJ. 

H. Duane Bruce, of Syracuse, for appellant. 

Benjamin E. Shove, of Syracuse, for respondents. 

Epccome, Justice. 

Plaintiffs were injured in an automobile accident, which occurred in the village 
of Bridgeport on the evening of September 30, 1928, when a car driven by the 
plaintiff Henry J. Fox collided with a Chevrolet coupé owned by the city of Syr- 
acuse, and driven by Fred J. Green. Asserting that the accident was caused by 
Green’s negligence, and that his fault was attributable to the owner of the vehicle, 
under the provisions of section 59 of the Vehicle and Traffic Law (formerly High- 
way Law, § 282-e, added by Laws 1924, c. 534 § 1, as amended), the plaintiffs sued 
both Green and the city to recover the resulting damages which they sustained. 
The result was a hapy outcome for the plaintiffs, and they recovered substantial 
verdicts against each defendant. 

The city was successful upon its appeal. It was held that Green was not op- 
erating the car at the time of the accident in the city’s business, nor with its con- 
sent, express or implied. Fox v. City of Syracuse, 231 A. D. 273, 247 N. Y. S. 
429, affirmed 258 N. Y. 550, 180 N. E. 328. 

Green did not appeal. An execution was issued against him, and was returned 
wholly unsatisfied. 

Claiming that a policy of liability insurance, which had been written by the 
defendant at the city’s instigation, and which covered the car in question, insured 
Green, as well as the city, plaintiffs bring these actions against the defendant in- 
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surance company, under the provisions of section 109 of the Insurance Law, to 
recover the amount of their unpaid judgments against Green. 

We are dealing here solely with the contract rights of the parties as fixed 
by the policy. Whether the plaintiffs can recover in these two actions depends en- 
tirely upon the construction which should be given to the policy issued by the de- 
fendant to the city of Syracuse, covering the Chevrolet coupé in question. Did it 
cover the operation of the car by Mr. Green at the time of and under the circum- 
stances surrounding this particular accident? If so, plaintiffs can recover; other- 
wise, the complaints must be dismissed. This necessitates a careful examination a€ 
the policy and a short review of the evidence in so far as it relates to this partic- 
ular question. 

The language of the policy is somewhat confusing. Instead of writing a sim- 
ple contract of insurance, one which a layman could read and easily understand, 
and which states in concise plain language just who is covered by the policy and 
under what conditions liability exists, we find a long rambling involved policy, 
with provisions in one part modified to some extent by conditions contained in 
other clauses of the agreement or in riders attached thereto. 

While the policy may well be criticised as altogether too complicated and in- 
volved, I do not think that it can be said to be ambiguous in the sense that two 
different meanings can be drawn from the language employed. 

The main part of the policy contains an omnibus coverage clause, and a rider 
is attached which states in general terms the persons or corporations to whom the 
policy is extended. Why it was necessary to have the two seperate coverage 
clauses is difficult to understand. They are worded differently, but as I read 
them, they mean one and the same thing. For purposes of comparison, I quote, 
side by side, the pertinent parts of the two provisions: 

Omnibus coverage: Rider : 

“This Policy shall cover the Assured “The policy to which the Endorse- 
named in the Declarations” (the city ment is attached is extended to insure 
of Syracuse being such named assured) the named Assured (the owner of the 
“and any person * * * legally operating automobile or automobiles described 
any of the automobiles described there- in the Policy) against liability and re- 
in and the protection granted by this sponsibility for damages resulting from 
Policy is so extended as to be avail- negligence in the operation of such mo- 
able in the same manner and under the tor vehicle, * * * in the business of 
same conditions as it is available to such owner or otherwise, by any person 
the named Assured, to any person * * * _ legally using or operating the same with 
legally responsible for the operation of the permission, express or implied, of 
such automobiles, provided such use or such owner.” 
operation is with the permission of the 
named Assured. * * *” 


The rider was undoubtedly attached to the policy to comply with the require- 
ments of section 109 of the Insurance Law and section 59 of the Vehicle and 
Traffic Law, but does not, as I read it, change or modify the conditions contained 
in the omnibus coverage clause. Both insure the operator of the vehicle only 
when he is lawfully driving or using it in the business of the owner or with the 
city’s permission, express or implied. 

Reading these various provisions of courage together, I fail to find any 
ambiguity as to whom the defendant intended to insure, and I can see no pos- 
sible theory upon which it can be said that the policy covers Green, unless he 
was legally operating the car in the business of the city, or with its express or 
implied consent. 

Upon that subject a brief résume of the evidence is necessary. 

Green was a fireman in the employ of the city. He had been detailed to the 
bureau of buildings, and was charged with the duty of examining complaints re- 
lating to the lighting of halls in apartment buildings. Wellington W. Taber, the 
head of the department, had turned over the Chevrolet coupé in question to Green 
for his use in connection with his work. Nothing was said one way or the other 
about Green using the car for his own personal use. It is not claimed that any 
one ever gave him express permission to do so, but it is said that the implied con- 
sent of Mr. Taber, or some other employee of the city, to so use the car, can be 
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spelled out from the conduct of the parties, and that such permission is binding 
on the city. 

The accident happened on Sunday. Green had taken the car, filled it with 
gasoline from the city’s tank, and driven to Sylvan Beach, a resort on Oneida 
Lake some forty miles from Syracuse, to get his clothes, which he had left in a 
room which he had been occupying over the week-ends during the season. On his 
way back to Syracuse, the collision occurred. While at Sylvan Beach on the day 
in question, he saw a Mr. McGraw, the owner of an apartment house in Syracuse, 
concerning a complaint relating to the absence of lights in the hall of the building. 
The principal object of Green’s trip, however, was for his own personal conven- 
ience, the interview with McGraw was purely incidential. The journey would 
never have been made but for Green’s private purpose. Under such circum- 
stances, it cannot be said that he was on the city’s business at the time. Fox 
v. City of Syracuse, 231 App. Div. 273, 247 N. Y. S. 429; affirmed 258 N. Y. 550, 
180 N. E. 328, Marks’ Dependents v. Gray, 251 N. Y. 90, 167 N. E. 181. 

[1] The evidence of Green’s purpose in making the trip is substantially the 
same on this trial as it was in plaintiffs’ actions against the city. The defendant 
nsurance company cannot be held liable upon the theory that the car was being 
used in the city’s business at the time. The trial court so charged the jury, and 
the authorities so hold. 

We therefore get back to the question whether the city ever gave its consent, 
either directly or indirectly, to Green’s use of the car for his own individual pur- 
pose. Concededly, no express consent has been shown that he might do so, and 
our inquiry may accordingly be narrowed down to whether, by any fair inference, 
such permission can be spelled out from the surrounding circumstances. That was 
the charge of the trial court, and is the law of the case. The jury has resolved that 
question in favor of the plaintiff. I do not think that there is any evidence to sus- 
tain such a finding. 

|2] There is ample evidence to show that Mr. Taber, Green’s superior, knew 
that Green was using the car as if it was his own, and that Taber failed to protest. 
The chief of the fire department and other city employees might have had the 
same information. Green kept the car in a private garage at his residence; he 
nad used it on numerous prior occasions to drive to Sylvan Beach and outside the 
corporate limits of Syracuse; he had a previous accident while using the car for 
his individual purpose, and had repaired it at his own personal expense, and this 
fact came to Mr. Taber’s knowledge, if not to other city employees. From all 
this information a tacit consent on the part of Mr. Taber, as well as the fire chief, 
for Green to drive the car for his own convenience and pleasure, could doubtless 
be inferred. But the consent which would make the defendant liable under this 
policy is not the willingness of the superintendent of buildings, or the fire chief, or 
some other employee of the city, but of the municipality itself. These men had no 
power or authority to give consent to Green to use this car for his personal use, 
and their act in so doing does not bind the city. Downing v. City of New York, 
219 App. Div. 444, 220 N. Y. S. 76, affirmed 245 N. Y. 597, 157 N. E. 873; Aspinall 
v. City of New York, 221 App. Div. 753, 223 N. Y. S. 501, affirmed 246 N. Y. 644, 
159 N. E. 685; Fox v. City of Syracuse, 231 App. Div. 273, 276, 247 N. Y. S. 429, 
affirmed 258 N. Y. 550, 180 N. E. 328; Fox v. Employers’ Liability Assurance Corp., 
239 App. Div. 671, 674, 268 N. Y. S. 536: Cunningham y. City of Niagara Falls, 
242 App. Div. 39, 41, 272 N. Y. S. 720. 

[3] There is no evidence to support a finding of implied consent on the part 
of the city itself. 

As a matter of fact, the city had no right to extend to Green, or to any other 
individual, the privilege of using this car for his own individual purpose. Muni- 
cipal property is not purchased at public expense for the personal use of a favored 
lew. 

The people of the state have spoken in a very emphatic manner upon this sub- 
ject, and have incorporated in the fundamental law of the commonwealth a pro- 
hibition against a county, city, town, or village giving any money or property, or 
loaning its money or credit to or in aid of any individual. Constitution of the 
State of New York, article 8, § 10. The municipality was not created for the pur- 
pose of entertaining its employees. Gamble v. Village of Watkins, 7 Hun, 448; 
Hodges v. City of Buffalo, 2 Denio, 110. 

But we may pass the legality of any consent on the part of the city, because 
there is no evidence that any such approval was ever given. . 
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[4] It is claimed by the plaintiffs that item 6 of the policy, which states that 
the purposes for which the insured automobiles are to be used include “business 
and pleasure,” shows an intent on the part of the defendant to insure the driver 
cf the car while using it for his own pleasure or individual convenience. Ordi- 
narily a corporation, municipal or otherwise, can have no pleasure, and, when the 
word is applied to a corporate body, it is meaningless. But the city maintains parks 
and playgrounds for the entertainment and pleasure of the public, and motorcars 
are necessarily used in that connection. It may well be that the city, in taking out 
this policy, and in its desire to cover its liability from every possible angle, caused 
the word “pleasure” to be inserted as one of the purposes for which the insured 
cars were to be used, in order to include their use while employed in connection 
with any park or playground activity. I do not think that it can be said that this 
provision shows any purpose on the part of either party to the contract to cover a 
situation where soe city employee takes the car, without authority from the mu- 
nicipality, and uses it for his own personal pleasure. 

Respondents urge that permission under the policy means a permission existing 
in fact, and that the validity or legality of the consent does not matter, so long as 
it was actually given by some employee of the city. They cite, in support of such 
contention, Lipedes v. Liverpool & London & Globe Ins. Co., 229 N. Y. 201, 128 
N. E. 160, 13 A. L. R. 550, Suetterlein v. Northern Ins. Co. of New York, 251 N. 
Y. 72, 167 N. E. 176, and kindred cases. I have no fault to find with the holdings 
in those cases. They are clearly distinguishable in many ways from the instant 
case. There was no consent here, valid or otherwise, on the part of the city itself. 
Neither the common council, nor any board, having authority in the premises, ever 
acted in the matter, or had any knowledge of Green’s appropriation of the car 
for his own use, so as to require them to act or to be charged with having given 
their tacit permission to such use. The authorities cited have no bearing on the 
question presented to us. 

[5] The right of a judgment creditor to recover in an action brought under 
section 109 of the Insurance Law is identical with the insured’s right to recover 
on the policy, where he has paid the judgment and is seeking indemnity from the 
insurance company. The cause of action in one case is no greater and no less 
than in the other. The — here stand in the shoes of Green. The terms and 
conditions of the contract are binding upon both. Any defense to an action brought 
by the insured is available to one brought under the statute. Coleman v. New 
Amsterdam Casualty Co., 247 N. Y. 271, 160 N. E. 367, _ te L. R. 1443; Weather- 
wax v. Royal Indemnity Co., 250 N. Y. 281, 165 N. E. 293 

If Green had paid these judgments, no court would permit him to recover un- 
der this policy. That would be opening a door which would lead to the abuses 
which the people of the state have attempted to put a stop to by the fundamental 
law of the commonwealth and by numerous adjudicated cases, the justice of which 
principle is recognized by all. 

Our decision on the former appeal in these cases (Fox v. Employers’ Liability 
Assurance Corporation, 239 App. Div. 671, 268 N. Y. S. 536), is in no way decisive 
of the questions now before us. We have never held that the plaintiffs had a 
cause of action against the insurance company. On the first trial of these actions, 
the trial court held that the decision in Fox v. City of Syracuse, 231 App. Div. 273, 
247 N. Y. S. 429, was res adjudicata upon the question of Green’s permission to 
drive the car and whether he was operating it in the business of the city: the judg- 
ment roll in the city action was received in evidence, and plaintiffs were foreclosed 
from showing, if they could, that Green was engaged in the city’s business at the 
time of the accident, or that the city had put its stamp of approval upon his use 
of the car for his own personal convenience and pleasure, and a non-suit was 
granted. We simply held that the defendant could not try its case in that way; 
that the issue tendered in the city action was consent under section 59 of the Ve- 
hicle and Traffic Law, while in the present case the controversy re lated to consent 
under the policy, and therefore, as there was not an adjudication in the city case of 
the precise or exact issue before the court in the present actions, there could be no 
estoppel, and plaintiffs should be permitted to submit whatever evidence they had 
on the issue involved, and not be precluded from a recovery simply because of the 
decision in the city case. Plaintiffs have now had their day in court: they have 
been afforded ample opportunity upon the second trial to present their evidence 
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and to prove, if they could, that Green was operating the car in question at the 
time of the accident in such a manner as to bring him within the protection of 
the policy. Unfortunately for the plaintiffs, the privilege thus accorded them has 
been unavailing so far as they are concerned; they have failed in their proof to 
make out any cause of action against the defendant upon the policy. For the rea- 
sons stated, we think that the judgments appealed from cannot stand, and that 
they must be reversed, and the complaints dismissed. 


Judgment and order reversed on the law with costs, and complaint dismissed, 
with costs. All concur. 





TRUEX to Use of PAUL v. — MFRS.’ ASS’N CASUALTY 
Superior Court of Pennsylvania. Feb. 1, 1935. 
176 Atlantic Reporter 756. 
INSURANCE. 

Where automobile owner gave permission to guest to drive another guest to 
home four blocks away, owner’s liability insurer held not liable under clause pro- 
viding coverage to user with owner’s express or implied consent, for guest’s 
injuries in accident occurring while guests were taking pleasure drive in opposite 
direction and several miles away from home; such drive being radical departure 
from use for which granted. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal No. 25, February term, 1935, from judgment of Court of Common 
Pleas; Lackawanna County No. 57, May term, 1934; Will Leach, Judge. 

Assumpsit on an insurance policy by James Truex, to the use of Eloise Paul, 
against the Pennsylvania Manufacturers’ Association Casualty Insurance Company. 
Judgment for plaintiff for $1,375, and defendant appeals. 

Reversed with a procedendo. 


Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 


Clarence Balentine and Kelly, Balentine, Fitzgerald & Kelly, all of Scranton, 
for appellant. 


C. S. DeLaney, E. A. DeLaney, David J. Reedy, and Stanley F. Coar, all of 
Scranton, for appellee. 
Ba.price, Judge. 


This action in assumpsit was brought under a policy of insurance containing 
an omnibus coverage clause. It provided that, if the automobile covered by the 
policy was used with the express or implied consent of the assured or of an 
adult member of his household, the insurance should inure to the benefit of any 
person riding in the automobile. ; 

The affidavit of defense averred that on May 4, 1932, James Truex and Eloise 
Paul attended a social gathering held at the house of Donald Bassett, the owner 
of the car. Late in the evening, Miss Paul expressed her intention of going home. 
Mrs. Bassett gave Truex permission to use the car for the specific purpose of 
taking Miss Paul to her home, a distance of about four city blocks. When Truex 
and Miss Paul reached the latter’s home, they decided to take a drive in the 
loaned car, and started in the opposite direction, with Forest City, Susquehanna 
county, a number of miles distant, as their destination. An accident occurred en 
route, and Miss Paul was severely injured. She instituted an action against 
Truex, and obtained a verdict in the sum of $1,375. Subsequently, this suit was 
brought against the present defendant, based on its refusal to pay the judgment 
recovered against Truex. Judgment was entered below for want of a sufficient 
affidavit of defense. 

The appellee, as did the court below, relied mainly upon the case of Dickinson 
v. Maryland Casualty Co. 101 Conn. 369, 125 A. 866, 11 A. L. R. 500, to sustain 
her judgment. In the very recently decided case of Powers et al. v. Wells et al., 
reported in (Pa. Super.) 176 A. 62, the facts were somewhat dissimilar to those 
in the case at bar, but the principles involved were the same in that case. We 
refused there, as we do now, to follow the Dickinson Case, for reasons which 
we quite fully discussed and which need not now be repeated. It clearly appears 
here, as in the Powers Case, that at the time of the accident the car was not 
being used with the consent of the owner or an adult member of his household, 
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if we accept as true the averments in the affidavit of defense, and that is all we 
are now considering. 

Permission to drive to a designated place four blocks away did not give 
authority to drive some miles distant in the opposite direction. This was not a 
slight deviation. It was a radical departure—an entirely new and different use 
than was averred to have been granted. 

We think the affidavit of defense was sufficient to prevent judgment. 

Judgment is reversed with a procedendo. 


SPRINGFIELD FIRE & —— ee CO. v. K. M. A. FUEL OIL CO. 
oO. f. 
Court of Civil Appeals of Texas. San Antonio. Jan. 16, 1935. 
Rehearing Denied Feb. 13, 1935. 
78 Southwestern Reporter (2d) 1053. 
1. INSURANCE. 
Breach of warranty in fire policy covering truck, that truck would be used 
for business purposes only, did not avoid policy where there was no connection 
between use of truck and its destruction by fire (Rev. St. 1925, art. 4930). 
(For other cases, see Insurance, Dec. Dig. § 329.) 
2. INSURANCE. 


Use of truck to operate oil pump instead of operation as vehicle was not 
breach of warranty in fire policy that automobile would be used for business pur- 
poses only. 

(For other cases, see Insurance, Dec. Dig. § 329.) 

Appeal from Guadalupe County Court; H. A. Herdeke, Judge. 


Suit by the K. M. A. Fuel Oil Company against the Springfield Fire & Marine 
— ow From a judgment for plaintiff, defendant appeals. 
rmed. 


'T. M. West, Nat L. Hardy, and Frank B. Buchanan, all of San Antonio, for 
appellant. 


Powell, Wirtz, Rauhut & Gideon, of Austin, for appellee. 

Bickett, Chief Justice. 
_ Springfield Fire & Marine Insurance Company has appealed from a judgment 
in favor of K. M. A. Fuel Oil Company for $400 under a fire insurance policy 
covering an automobile truck destroyed by fire. 


_ The principal issue is whether the change in the use of the truck took it out 
from under the coverage of the policy. 

The form of the policy, denominated “Texas Automobile Policy,” was exe- 
cuted September 1, 1932, insuring appellee against loss by fire or theft of seven 
automobile trucks, including the one in question. Under a section headed “War- 
ranted by the Insured,” it was stated that the automobile “is and will be used for 
the following purposes only: business.” The policy provided that it should be 
void in the event of violation of any condition or warranty stipulated. Attached 
to the policy was a rider, bearing the caption “Commercial Fleet Form” and limit- 
ing the liability on the respective trucks and on this one, particularly, to $700. 

This truck was formerly used by appellee to transport oil, but was used by 
appellee in its business to pump oil from a tank to other trucks from some time 
prior to the issuance of the policy until the time of the fire. A pump was installed 
on the truck and operated by the power from its engine. In this use of the truck, 
it remained stationary and was not operated as a vehicle, although it was intact, 
with the exception of two tires stolen, and could have been quickly returned to 
its former service. This use of the truck was known to appellant’s agent when 
the policy was issued. It was not shown, nor even contended, that the use of the 
truck in the manner described contributed to bring about its destruction. 

Article 4930, Revised Civil Statutes of Texas (1925) reads: “No breach or 
violation of the insured of any of the warranties, conditions or provisions of amy 
fire insurance company contract of insurance or application therefor, upon per- 
sonal property, shall render void the policy or contract, or constitute a defense to 
a suit for loss thereon, unless such breach of violation contributed to bring about 
the destruction of property.” 


[1] Under this statutory provision, the breach or violation of a warranty in 
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a fire insurance policy on personalty must contribute to the loss in order to avoid 
the policy. In this case there was no connection between the use of the truck and 
its destruction by fire. Therefore, the violation, if any, of the warranty, as a 
warranty, is immaterial. 

[2] A fire insurance policy which by its terms covers. an automobile truck as 
an automobile and contains a warranty that the automobile will be used for the 
purpose of the insured’s business is not to be so construed as to create an excep- 
tion from the liability of the insurer in case the automobile, intact as such, is 
being put to a use other than that of a vehicle in the insured’s business at the 
time of its destruction by fire. This truck was none the less used for the purpose 
of the insured’s business simply because the character of its use was changed. Nor 
did the thing itself undergo a metamorphosis; it was still an automobile. As such, 
it was and remained covered by the policy. There is no language in the policy, 
considering each of its clauses and all of them together, that can be construed to 
mean that the insurer excepted from its liability a loss occurring while the auto- 
mobile was used for some other purpose than as an automobile. No similar case 
has been cited by counsel or found by us. But there is no difficulty in applying 
the usual rules of construction and in reaching the conclusion stated. 

The remaining assignment of error and proposition thereunder relating to 
the evidence of value are overruled. 

The judgment of the county court is affirmed. 


FLAT TOP INS. AGENCY et al. v. SIMS, Auditor, et al. No. 8065. 
Supreme Court of Appeals of West Virginia. Feb. 12, 1935. 
178 Southeastern Reporter 518. 
1. INSURANCE. 


Insurance commissioner has reviewable discretion to require indemnity com- 
panies to desist from practices which commissioner deems illegal, improper, or 
unjust (Code 1931, 33-1-5, as amended by Acts 1933, Ist Ex. Sess., c. 31). 

(For other cases, see Insurance, Dec. Dig. § 10.) 

2. INSURANCE. 

Order of insurance commissioner directing insurance company to terminate 
practice of issuing “fleet” automobile liability policies, including not only auto- 
mobiles of companies for which policies were written, but also automobiles owned 
hy some of their employees, held not abuse of discretion (Code 1931, 33-1-5, as 
amended by Acts 1933, Ist Ex. Sess., c. 31). 

(For other cases, see Insurance, Dec. Dig. § 10.) 

Syllabus by the Court. 

Under statute, Code, 33-1-5, amended by chapter 31, Acts of the Legislature 
First Extraordinary Session 1933, the insurance commissioner of the state has a 
reviewable discretion to require indemnity companies to desist from practices 
which he deems illegal, improper or unjust. 

Appeal from Circuit Court, Kanawha County. 

Suit by the Flat Top Insurance Agency and others against Edgar B. Sims, 
Auditor of the State of West Virginia, and others. From an injunctive decree, 
defendants appeal. 

Decree reversed, injunction dissolved and bill dismissed. 

Homer A. Holt, Atty. Gen., and Ira J. Partlow, Asst. Atty. Gen., for appel- 
lants. : 

George Richardson, Jr., and Albert S. Kemper, Jr., both of Bluefield, for 
appellees. 

MAxweELi, Judge. 

This is an appeal from an injunctive decree of the circuit court of Kanawha 
County, entered in the chancery cause of Fiat Top Insurance Agency, a corpora- 
tion, and C. A. Bradshaw, plaintiffs, against Edgar B. Sims, Auditor of the State 
of West Virginia and ex officio insurance commissioner, Harlan Justice, deputy 
insurance commissioner, and the Employers’ Liability Assurance Corporation of 
London, England, a corporation, defendants. as 

In the summer of 1933, the said assurance corporation in the course of its 
general business, acting through the said insurance agency, wrote some “fleet 
policies of insurance on automobiles in this state. The policies afforded protection 





Auto.] Flat Top Ins. Agency et al. v. Sims, Auditor, et al. 155 


against hazards of property damage and _ liability and included not only auto- 
mobiles of the companies for which the policies were written (properly embraced), 
but also automobiles owned by some of their employees. The insurance commis- 
sioner and his deputy, considering that practice to be improper and unjust, by 
communication addressed to the assurance corporation, announced that for the 
reason indicated the practice must be terminated, and required that the coverage 
which had been written in that manner be cancelled at once. The assurance cor- 
poration signified immediate compliance. 

The insurance agency and Bradshaw, its representative, instituted this cause 
to enjoin the commissioner and his deputy from enforcing said order, and to 
enjoin the assurance corporation from cancelling the policies. The relief prayed 
for was granted. The commissioner and his deputy were granted an appeal. 

[1, 2] By statute, Code 33-1-5, as amended by chapter 31, Acts of the Legis- 
lature First Extraordinary Session 1933, the commissioner is authorized, after due 
notice and hearing, to require an insurance company issuing policies of insurance in 
this state to desist from any illegal, improper or unjust method of business. 

The assurance corporation is not complaining that there was no hearing. The 
interdicted practice on the part of the corporation is admitted. The method had 
been prohibited by a general order issued by Auditor Sims’ predecessor May 10, 
1930. 

In the case of A®tna Casualty & Surety Company v. Lawson, Auditor, etc., 
113 W. Va. 79, 166 S. E. 811, decided in November, 1932, we held that the insur- 
ance commissioner does not have authority under statute to regulate the rates of 
indemnity companies. 

It is urged by the plaintiff that the commissioners’ orders of May 10, 1930, 
and August 3, 1933, are, in the last analysis, efforts on the part of the insurance 
commissioners to regulate indemnity rates and therefore that the said orders were 
issued without warrant of law. 

We do not share this view; nor do we accept the theory also advanced by 
the plaintiffs that under the authority of the statute aforesaid the commissioner 
may place condemnation only on such manner of doing business as is contrary to 
the law or established custom. Having in mind the evident purpose of the statute, 
we think that its meaning should not be circumscribed in the manner indicated. 
It would be impossible for the statute to enumerate and prescribe every possible 
abuse which might arise. The Legislature declared the broad policy that insurance 
practices shall not be “illegal, improper or unjust.” There is vested in the com- 
missioner the responsibility of effectuating such intent. This is not an investiture 
of arbitrary power, but of reasonable discretion, reviewable by the courts. The 
justification for the commissioner’s action here in question is that the practice 
which he banned involved discrimination against those of the association's policy- 
holders, not protected by “fleet” coverage, who were required to pay higher rates 
than those who were placed under “fleet” coverage though their automobiles 
obviously did not belong to the company’s fleet. It is conceded that an indemnity 
company may fix its rates without interference by the commissioner, but such 
rates must be applied to the several classes involved, without discrimination among 
members of a class. Where there is such distinction, there is an unjust practice. 

Subsequent to the granting of this appeal, the assurance corporation, with the 
acquiescence of the plaintiffs, has desisted from the practice of which the insurance 
commissioner complained. Therefore, the plaintiffs move to dismiss the appeal as 
involving only a moot question. We overrule that motion because the decree 
appealed from is such that while it remains operative the objectionable practice 
might at any time be resumed and the commissioner could not interfere without 
violating the injunction. The principle involved is of vital importance in the 
administration of the affairs of the office of the commissioner in respect of 
indemnity companies. 

For the reasons which we have set forth, we reverse the decree of the 
learned chancellor of the circuit court of Kanawha County, dissolve the injunction, 
and dismiss the plaintiffs’ bill. 

Reversed; injunction dissolved; bill dismissed. 
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TRANSCONTINENTAL INS. CO. v. STANTON. No. 5235. 
Circuit Court of Appeals, Seventh Circuit. Jan. 18, 1935. 
74 Federal Reporter (2d) 935. 
1. INSURANCE. 


Where policy indemnifying against loss of jewelry made no reference to 
application and did not purport to make application or any other writing a part 
of policy, policy constituted entire contract. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

2. INSURANCE. 

_ Representations of fact concerning insurance contained in other writings to 
which policy makes no reference, can, in case they are untrue, affect policy only 
to extent that they are material. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

4. INSURANCE. 


Where concealments and misrepresentations by insured respecting policy must 
be material to avoid policy, defense based on such concealments or misrepresenta- 
tions must affirmatively point out wherein they are material. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

5. INSURANCE. 


Special plea that misrepresentation concerning cancellation of prior policy 
avoided policy indemnifying against loss of jewelry held insufficient, where it did 
not point out wherein alleged misrepresentation was material. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

7. INSURANCE. 

In action on policy indemnifying against loss of jewelry, evidence held to 
justify directed verdict for insured on ground that jewelry had been stolen. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

8. INSURANCE. 


In action on policy indemnifying against loss of jewelry, testimony that fire 
escape which thief might have used was within “easy step” of window held not 
objectionable because of use of quoted words instead of specifying actual dis- 
tance. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from the District Court of the United States for the Northern District 
of Illinois, Eastern Division; William H. Holly, Judge. 

Action by Bertha Wolff Stanton against the Transcontinental Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. ; 

Ernest H. Hicks, Robert J. Folonie, and C. Oscar Carlson, all of Chicago, 
Ill., for appellant. 

Francis L. Boutell and Jerome J. Sladkey, both of Chicago, IIll., for appellee. 

Before Alschuler, Sparks, and Fitzhenry, Circuit Judges. 

ALSCHULER, Circuit Judge. 

The action was on appellant’s policy for $8,775 issued to appellee indemnify- 
ing her against loss on jewelry and furs as in the policy itemized and valued at 
a total of the face of the policy. The declaration charged the loss to appellee, by 
theft, of items of jewelry scheduled in the policy at a total of $7900, and of the 
market value of that amount. 


To the declaration appellant filed the general issue and two amended pleas, 
which will hereinafter be more fully described. To the special pleas appellee’s 
demurrer was sustained. 


At the close of the evidence the court directed the jury to find that the 
articles alleged to have been stolen were in fact stolen from appelle, and that 
the only question upon which the jury should pass was the value of the jewelry 
at the time of the theft, and for such value to return a verdict for appellee. 
The verdict was in favor of appellee for $7,475, for which judgment was rendered. 

Error is assigned on sustaining the demurrer to the two amended special 
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pleas.. These pleas set forth a provision of the policy that “This entire policy 
shall be void if the Insured or his Agent has concealed or misrepresented any 
material fact or circumstance concerning this Insurance or the subject thereof”; 
and they allege that before the making of the policy appellee stated and represented 
to appellant in writing, among other things, that no company or Lloyds had ever 
canceled insurance for appellee, which statement was then false and untrue in 
that prior to the time of appellee’s application for the policy in suit the Fireman’s 
Fund Insurance Company of California had issued and delivered to appellee its 
policy insuring appellee against loss or damage of the same nature upon the same 
property as that described in the policy in suit, and that afterwards, on August 
21, 1930, the Fireman’s Fund Insurance Company notified appellee of cancellation 
of that policy according to the terms thereof, and that such policy was in fact 
canceled by that company prior to application for the policy in suit, and that such 
cancellation was a material fact or circumstance concerning the policy in suit, 
and that thereby appellee concealed and misrepresented to appellant a material fact 
— the insurance, but for which appellant would not have issued its said 
policy. 

There is set out in the pleas this provision in the application for the policy 
in suit as follows: 

“Signing this form does not bind the proposer or the insurer to complete the 
insurance, but it is agreed that this form shall be the basis of the contract should 
a policy be issued. 

“If any of the above questions have been answered falsely or fraudulently 
such contract is null and void and all claims thereunder shall be forfeited.” 

No other part of the application for the policy in suit was set out in the 
pleas and nowhere appears. 


{1, 2] The policy itself makes no reference to any application, and there is 
nothing therein which purports to make an application or any other writing a 
part of it. The policy constitutes the entire contract. Representations of facts con- 
cerning the insurance contained in other writings to which the policy makes no 
reference can, in case they are untrue, affect the policy only to the extent that 
they are material. United States Fidelity & Guaranty Co. v. First Nat. Bank, 137 
Ill. App. 382, affirmed 233 Ill. 475, 84 N. E. 670; Minnesota Mutual Life Ins. 
Co. v. Link, 230 Ill. 273, 82 N. E. 637. 


Indeed, the policy itself specifies that it shall be invalid in case the insured 
has concealed or misrepresented any material fact concerning the insurance. We 
are of the view that the alleged concealments or false representations as they are 
set forth in the amended special pleas do not of necessity indicate that they were 
material to the insurance. 


Where a policy is as broad as the pleas allege of the Fireman’s Fund policy 
and of the policy in suit, there is practically no limit to the manner or character 
of loss for which the company undertook the indemnity. It specifies loss gen- 
erally, without qualification, save as to certain exceptions not here of consequence. 
In such wide coverage there might be various reasons in any single department 
of the coverage wherefor a company might wish to relieve itself of a liability— 
reasons which might be entirely immaterial in the matter of subsequent insurance. 
The place where the property was kept might have been deemed insecure (and it 
does not appear from the pleas that the location of the property insured was the 
same in the two policies). Fire or other particular hazard might have been 
increased, wherefore the company might have chosen to cancel. The conditions 
which induced the cancellation may have been removed or never have been present 
respecting the policy in suit. The insured under the Fireman’s Fund policy may 
have been dissatisfied with the insurance and refused to pay for it, in which case 
the policy would likely be canceled. In such and other conceivable situations the 
nonmateriality of the prior cancellation as bearing on subsequent insurance would 
be quite plainly indicated. 

[3-5] Pleadings are taken most strongly against the pleader. Where, as in the 
policy in suit, concealments and misrepresentations by the insured respecting the 
policy must be material in order to avoid the policy, a defense charging such 
representations or misrepresentations must affirmatively point out wherein they 
are material; and in this respect the amended special pleas are insufficient. 
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Hodgson v. Marine Ins. Co. 5 Cranch (9 U. S.) 100, 110, 111, 3 L. Ed 48; 
Cooley’s Briefs on Insurance, p. 1924. 

[6, 7] Appellant urges there was error in the court’s direction to the jury to 
find that the jewelry was stolen. The correctness of this charge depends on the 
evidence upon that question. If all the evidence thereon, with all its reasonable 
implications, sustained the proposition that the jewelry was stolen, the court very 
properly directed the verdict. In Chicago, M. & St. P. Ry. Co. v. Coogan, 271 
U. S. 472, 46 S. Ct. 546, 566, 70 L. Ed. 1041, the court said: 

“It is the duty of the trial judge to direct a verdict for one of the parties 
when the testimony and all the inferences which the jury reasonably may draw 
therefrom would be insufficient to support a different finding.” 

And in Gunning v. Cooley, 281 U. S. 90, 50 S. Ct. 231, 233, 74 L. Ed. 720, the 
court said: 

“The decisions establish a more reasonable rule ‘that in every case, before 
the evidence is left to the jury, there is a preliminary question for the judge, 
not whether there is literally no evidence, but whether there is any upon which a 
jury can properly proceed to find a verdict for the party producing it, upon whom 
the onus of proof is imposed.’ Improvement Company v. Munson, 14 Wall. 442, 
448, 20 L. Ed. 867; Pleasants v. Fant, 22 Wall. 116, 122, 22 L. Ed. 780.” 

“Where the evidence upon any issue is all on one side or so overwhelming on 
one side as to leave no room to doubt what the fact is, the court should give a 
peremptory instruction to the jury. People’s Savings Bank v. Bates, 120 U. S. 
556, 562, 7 S. Ct. 679, 30 L. Ed. 754; Southern Pacific Company v. Pool, 160 
U. S. 438, 440, 16 S. Ct. 338, 40 L. Ed. 485.” 

From our examination of this record we find no substantially contradictory 
evidence respecting the theft, and in our judgment the evidence supporting it 
does not disclose such inherent improbabilities therein as to have required sub- 
mission of that proposition to the jury. Kelly v. Jones, 290 Ill. 375, 125 N. E. 334, 
8 A. L. R. 792; People v. Davis, 269 Ill. 256, 110 N. E. 9; Chesapeake & O. R 
Co: v. Martin, 283 U. S. 209; 51 S. Ct. 453, 75: L.. Ed. 983. 

Appellee and her husband occupied a quite spacious apartment on the fifteenth 
floor of an apartment building having seventeen floors. Appellee had a card 
party in her apartment in the afternoon, and she afterwards put her jewelry in a 
drawer of a bureau in her bedroom. Some time about 5:30 o’clock she left the 
apartment, going down the front elevator and out to buy some supplies for 
breakfast. Returning about a half hour later she learned that her husband had 
come home a few moments before her return, and that he found the front door 
double locked, the bedroom in great confusion, and the jewelry gone. Notice was 
at once given the police and to appellant’s agent, who lived in the same building. 

It was found that in the maid’s room the window was open, and there were 
indications of some one having stepped on the fire escape, which was within short 
distance of that window. There was considerable evidence as to the manner of 
use of the fire escape and the facility with which persons could reach and ascend 
and descend it. There was also evidence of a service elevator which opened into 
a hall and which was easily accessible, save that between the hall and the apart- 
ment there was a door which was, or ought to have been, locked. 

sut this policy was not one of those which insured only against loss by 
burglary through breaking in from without. It covered loss from any source 
except the few which the policy excepted and are not here in question. It was not 
essential to recovery that the loss was shown to have occurred through burglary 
or theft. If the insured shows a loss of the insured property, it is immaterial how 
the loss was occasioned, so long, of course, as the insured had no purposeful 
participation in it. That appellee actually lost the insured jewelry the record 
establishes beyond dispute, direct or inferential. 

The only semblance of a contradiction which the record discloses is as to the 
time which elapsed between the insured’s leaving the apartment and the arrival 
there of her husband. In the very nature of things it is usually difficult, if not 
impossible, minutely to fix such times. Appellee said at the trial that it was about 
5:30 when she left. At one time she expressed the view that it was 5:35. At 
another time she said it was between 5 and 5:30—that she could not fix the time 
exactly. And so with reference to the time her husband arrived. He said it was 
about twenty minutes to 6, but it may have been a few minutes earlier or later. 
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The fair conclusion from the evidence is that, whatever the interval may have 
been, it was long enough to permit some one to get into the apartment, search 
the bureau drawers, find the jewelry, and escape with the loot. 

We may speculate endlessly as to whether or how it was possible for some 
malefactor to watch for and find opportunity to enter when this or some other 
apartment of the building was left alone. We do know those things occur, and 
that those who undertake such raids upon the premises and property of others 
become highly skilled in their chosen profession, and justly famed “for ways that 
are dark and for tricks that are vain.” It is not to be wondered that ofttimes 
their depredations are accomplished without leaving tangible clue of the means 
or manner thereof. So, even though it may not appear that a particular theory 
advanced to account for the loss of the jewels had been definitely established, if, 
as here, it does appear that bona fide loss of them has in fact been sustained by 
‘the insured, this is sufficient to warrant recovery under the policy. We find no 
error in the court’s direction complained of. 

(8, 9] It is complained that, over objection, appellee testified that the fire 
escape was within an easy step of the window in the maid’s room, the objection 
being to the employment of the words “easy step” instead of specifying the actual 
distance. Some witnesses did give the distance at about three feet, one stating 
it to be thirty-five inches. But we do not think the use of the expression “easy 
step” was objectionable. It is of common knowledge that distances are frequently 
measured by pacing or stepping and assuming a pace or step to be three feet. 
(See dictionaries.) This has been customary from time out of memory. The jury 
could not have been misled by the witness’ employment of this expression to 
indicate the distance. 

The judgment is affirmed. 


STANDARD ACCIDENT INS. CO. v. HARRISON-WRIGHT CO. No. 539. 
Supreme Court of North Carolina. Jan. 28, 1935. 
178 Southeastern Reporter 235. 
1. INSURANCE. 


_ Definitions and provisions contained in accident insurance company’s manual 

which was not made part of insurance contract were not binding upon assured. 
(For other cases, see Insurance, Dec. Dig. § 152['%4].) 
3. INSURANCE. 

_ Typewritten portion of insurance contract indemnifying contractor against li- 
ability to third parties for damage caused by operations of contractor, which stated 
that operations covered were “sewer construction—all’ operations,” held to in- 
clude blasting. 

“All” means the entire thing, everything included or concerned, the 
aggregate, the whole totality. 

(For other cases, see Insurance, Dec. Dig. §§ 434, 435.) 
4. INSURANCE. 

Where insurance policy is reasonably susceptible of two interpretations, the 
one more favorable to assured will be adopted. 

(For other cases see Insurance, Dec. Dig. § 146[3].) 
5. INSURANCE. 

_ Typewritten portion of insurance contract indemnifying contractor against li- 
ability to third parties for damage caused by contractor’s operations, which stated 
that operations covered were “sewer construction, all operations,” even if con- 
strued to include damages caused by blasting, was not irreconcilable with printed 
Portion of contract exempting assurer from liability for damages caused by “an 
explosion of any character,” since “explosion” may have meaning distinct from 
“blasting.” 

Word “explosion” is variously used and does not admit of exact de- 
finition, having no fixed or definite meaning, either in ordinary speech or in 
law, but implies a sudden expansion of a liquid substance with result that 
gas generated by the expansion escapes with violence, usually causing a 
loud noise. 


(For other cases, see Insurance, Dec. Dig. §§ 434, 435.) 
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6. INSURANCE. 

“Explosion” within accident policy should be construed in its popular sense 
and not in scientific sense as used by scientific as used by scientific men. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

7. INSURANCE. 

Where typewritten portion of insurance contract indemnifying contractor 
against liability to third parties for damage caused by contractor’s operations sta- 
ted that policy covered “sewer construction, all operations,” that printed portion 
of contract exempted assurer from liability for damages caused by “an explosion 
of any character” held, even if blasting were considered an explosion, not to pre- 
vent recovery by assured for money paid in settlement of claim for damages caused 
by blasting, since, in case of conflict between printed and written portions of pol- 
icy, written portions control. 

(For other cases, see Insurance, Dec. Dig. §§ 434, 435.) 
8. INSURANCE. 

Assurer, having unjustifiably denied responsibility for personal injuries and 
property damage caused property owner through blasting by assured in construct- 
ing sewer, was liable for reasonable costs and expense, including attorney’s fees, 
incurred by assured in defending suit. 

(For other cases, see Insurance, Dec. Dig. § 513.) 

9. INSURANCE. 

Liability of assurer, who had unjustifiedly denied responsibility for personal 
injuries and property damage caused property owner through blasting by assured 
in constructing sewer, for expenses incurred by assured in defending suit was not 
avoided by subsequent offer to defend suit upon condition that assurer would not 
be liable for any judgment. 

(For other cases, see Insurance, Dec. Dig. § 513.) 


Appeal from Superior Court, Mecklingburg County; Shaw, Emergency Judge. 

Action by the Standard Accident Insurance Company against the Harrison- 
Wright Company, to which the defendant interposed a counterclaim. From an 
unsatisfactory judgment, plaintiff appeals. 

Affirmed. 


TODD y. FIDELITY & CASUALTY CO. OF NEW YORK. 
Court of Appeals of Ohio, Lucas County. May 28, 1934. 
194 Northeastern Reporter 431. 
INSURANCE. 


_ Insured physician paying fees of counsel employed by indemnity insurer to 
defend malpractice suit brought against insured, when insurer refused payment 
of fees, held entitled to reimbursement from insurer. 

(For other cases, see Insurance, Dec. Dig. § 513.) 


Syllabus by the Court. 

Where an indemnity insurance company agrees to defend all malpractice suits 
brought against insured, and employs counsel to do so, the attorney’s services being 
primarily for the benefit of the insured, the latter cannot be termed a mere vol- 
unteer in paying the attorney fees if the insurance company refuses to pay, and 
although there is no formal assignment of the attorney’s claim to the insured, the 
law implies such an assignment that the insured may recover his expenditures 
from the insurance company. 

_ Action by George M. Todd against the Fidelity & Casualty Company of New 
York. Judgment for defendant, and plaintiff brings error—[Editorial Statement.] 

Reversed, and cause remanded. 

Doyle & Lewis and Harold A. James, all of Toledo, for plaintiff in, error. 

W. W. Campbell and George H. Lewis, both of Toledo, for defendant in error. 

Lioyp, Judge. 

On November 9, 1931, the plaintiff in error, George M. Todd, a physician and 
surgeon, commenced an action in the court of common pleas, wherein he claimed 
that defendant in error, the Fidelity & Casualty Company of New York, referred 
to herein as F. & C., was indebted to him in the sum of $834.92 for services and 
expenses paid by him to Doyle & Lewis, attorneys, in defending an action for mal- 
practice theretofore commenced and prosecuted against him by Adolph Netzel. 
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An indemnity insurance policy had been issued to Todd, wherein F. & C. 
agreed to defend in his name and behalf any suit brought against him or his es- 
tate “to enforce a claim, whether groundless or not, for damages on account ot 
any malpractice, error or mistake” in the practice of his profession during the 
term of the policy. In this policy it was provided that Todd should “at all times 
render to the company all cooperation and assistance within his power” and should 
not voluntarily asseme any liability; “nor incur any expense without the written 
consent of the Company previously given.” The policy limited liability of F. & 
C. for any loss so resulting from any one claim or suit to $5,000, and its total 
liability thereunder to $15,000, and provided that the expenses incurred in defend- 
ing any suit, including the interest on any verdict or judgment, and any costs taxed 
against Todd, should he paid by F. & C. in addition to any verdict or judgment 
against him within the amounts limited in the policy. The policy provided also 
that Todd should “immediately forward to the Company at its home office, or to 
the agent who has countersigned this policy, every summons or other process as 
soon as the same shall have been served on him” in any action brought against him 
to enforce a claim covered by the policy. On July 21, 1924, Netzel commenced an 
action in the court of common pleas against Todd, claiming damages of $50,000 for, 
first, malpractice, and, second, for deceit, misrepresentation, and fraud. Todd 
promptly delivered the summons served upon him in the action so brought to 
George H. Lewis, who had theretofore represented F. & C. as its attorney and 
claim agent, and Lewis thereupon procured a copy of Netzel’s petition, and, after 
communicating with F. & C., advised Todd that F. & C. would assume full charge 
of his defense as to the cause of action for the alleged malpractice, but would not 
defend him against the second cause of action for alleged deceit, fraud, and mis- 
representation. Thereafter Todd consulted Doyle & Lewis, who in turn consulted 
George Lewis as to the defense of the action brought against Todd, and also cor- 
responded with a B. M. Duncan, of Cleveland, an examiner and attorney of F. & C., 
who on October 22, 1924, advised Dovle & Lewis by letter that F. & C. would 
“without any reservations whatever” defend the action, and that its Toledo at- 
torney, George H. Lewis, would take full charge of the defense. Mr. McLellan, 
who had theretofore assisted Mr. George Lewis in cases in which F. & C. was in- 
terested, was requested hy Lewis to assist him in the trial of the Todd case, but 
for some reason declined to do so. Some little time after the commencement of 
the action, Todd and George Lewis went to Cleveland in relation to the facts in- 
volved in Netzel’s alleged cause of action, and, later, at the request of George 
Lewis, Mr. Howard Lewis of Doyle & Lewis represented Todd in the taking of 
the latter’s deposition by attorneys of Netzel, Mr. George Lewis being also pres- 
ent thereat; and Mr. Robert Newbegin of Doyle & Lewis, at the request, he says, 
of either Mr. George Lewis or Mr. Duncan, attended the taking of denositions in 
Cleveland, of which there were at least five, he alone, at the request of Mr. Dun- 
can, taking an active part therein. Four other depositions were taken, of which 
Newbegin similarly had charge. The names of Dovle & Lewis and George H. 
Lewis appear as representing Todd on the answer filed in his behalf. Newbegin 
participated actively in the trial of the case. Present with him was Mrs. George 
Lewis and a Mr. Roberts of Cleveland, an associate of Mr. Duncan’s who, so far 
as the evidence discloses, had not theretofore had any part in the case. 

The trial resulted in a directed verdict for Todd which was reversed by the 
Court of Appeals. On a retrial, a verdict and judgment in favor of Todd were 
sustained. A bill for the services performed by them in relation to the first trial 
was presented by Doyle & Lewis to F. & C., which was rejected, and thereafter it 
was paid by Dr. Todd. Hence this action by Todd to recover of F. & C. the amount 
so paid. Upon the trial, and at the close of the evidence offered by Todd, the 
court of common pleas directed a verdict in favor of F. & C., and Todd is now 
here seeking a reversal of the judgment entered on this verdict. 

F. & C. contends that the judgment is correct, because, as alleged in its answer, 
“the services of said firm of Doyle & Lewis were obtained by the plaintiff (Todd) 
solely for his own benefit,” and also because all of the evidence offered in behalf 
of Todd “is to the positive effect that the services rendered by Doyle & Lewis, in 
the Netzel case, were renderd to and for the insurance company and at its re- 
quest, that the employment was by the insurance company and that Dr. Todd had 
nothing to do with such employment, did not request the attorneys to act in the 
case in connection with the services named in their bill, and was never at any time 
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in any way, shape or manner obligated for its payment;” in making payment to 
Doyle & Lewis “Todd was a mere volunteer,” and that “no assignment, sale or 
transfer of said claim to Todd by Doyle & Lewis, was ever made, pretended to be 
made or suggested.” 

The evidence offered in behalf of Todd certainly tended to prove that F. & C. 
had agreed to pay for the services so performed by Doyle & Lewis within the 
provisions of the policy providing that it would pay the expenses incurred in de- 
fending Todd in the action brought against him by Netzel. And, since the services 
performed by Doyle & Lewis were primarily for the benefit of Todd, he could not 
be said to be a mere volunteer in paying for the services rendered by them, upon 
the refusal of F. & C. to do so; and, also, since if the fact were found to be that 
F. & C. employed Doyle & Lewis for their alleged services, even though there was 
not a formal assignment to him by Doyle & Lewis of their claim, the law under 
such circumstances would imply such assignment. 

The judgment of the court of common pleas is reversed, and the cause is re- 
manded to that court for a new trial. 

Judgment reversed and cause remanded. 

Richards, P. J., and Williams, J., concur. 


MEDICAL PROTECTIVE CO. v. LIGHT. 
Court of Appeals of Ohio, Summit County. Oct. 31, 1934. 
194 Northeastern Reporter 446. 
1. INSURANCE. 

Provision, in application for policy indemnifying physician, that insured would 
attend and co-operate in preparation and defense of suits “without charge to 
company,” merely required insured to refrain from making professional charge 
for attendance as witness, in view of another provision whereby insurer assumed 
responsibility for defense of suits at its own cost. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

2. INSURANCE. 

Insurer, under physician’s indemnity policy which required insured to attend 
and co-operate in preparation and defense of suits “without charge,” but also 
required insurer to assume defense of suits at its own expense, was obliged to 
furnish traveling expenses and other expenses incidental to insured’s attending 
trial. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

3. INSURANCE. 

Failure of physician insured under indemnity policy to make trip from Texas 
to Ohio at his own expense to attend trial of suit against him held not breach ot 
condition subsequent in application requiring him to attend and co-operate in 
preparation and defense of suits “without charge,” where he gave insurer notice 
that it was financially impossible for him to attend and policy required insurer 
to defend suits at its own expense. 

(For other cases, see Insurance, Dec. Dig. § 514%. 

4. INSURANCE. 

Insurer under physician’s indemnity policy which failed, in asking for con- 
tinuance of malpractice suit against insured, to state that reason for insured’s 
inability to attend trial was his financial inability to make trip from Texas at his 
own expense, held estopped to assert as defense that insured’s nonattendance con- 
stituted breach of condition subsequent in his application. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Syllabus by the Court. 

1. A provision contained in an application for a policy of indemnity insur- 
ance wherein the insured agrees that he “will attend, assist, and co-operate in the 
preparation and defense of any claim or suit filed against me without charge to 
the company,” construed with terms of the policy providing that the insurer 
immediately assume responsibility for the defense of all suits against the insured 
“at the company’s own cost and expense,” means that the insured shall not make 
any professional charge for attendance, as a witness, at any such suit. ; 

2. It is the duty of the insurer under such policy to assume the traveling 
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expenses and other expenses incidental to the insured attending the trial; and the 
failure of the insured, while residing in Texas, to attend such a trial in Ohio, at 
his own expense, it being a financial impossibility for him to attend, is not a 
breach of the condition subsequent contained in the insured’s application. 

The failure of the insurer, in asking for a continuance because of the 
absence of the insured, to state the reason for his inability to attend trial, thus 
denying the plaintiff an opportunity to make compliance with the provisions of the 
policy, created an estoppel against the insurer preventing it from asserting the 
defense of the breach of the condition subsequent for the insured’s nonattendance 
at the trial. 

Action by Estella Light, administratrix of the Estate of Mary Pauline Light, 
deceased, against the Medical Protective Company. Judgment for plaintiff, and 
defendant brings error.—|Editorial Statement. ] 

Affirmed. 

R. H. Nesbitt, of Akron, for plaintiff in error. 

Smoyer, Kennedy, Smoyer & Vogel, of Akron, for defendant in error. 

FIDELITY & CASUALTY CO. v. HIGHWAY CONST. CO. 
Court of Appeals of Ohio, Cuyahoga County. Miay 31, 1934. 
194 Northeastern Reporter 456. 
INSURANCE. 


Where liability insurer, although denying that policy required it to defend 
suit against insured, wrote insured that it was willing to defend case, or to join 
with insured’s counsel, or to allow insured to rely solely on insured’s own coun- 
sel, insurer’s contract to defend was not breached and insurer was not liable to 
insured for attorney fees for defense of suit wee insured. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Syllabus by the Court. 

Where an insurance company, bound by its contract of insurance to defend 
an insured in personal injury cases under a policy of liability insurance, disclaims 
liability to defend the insured in an action for loss of services of an injured 
person, because the case is considered not to be within the terms of the policy, 
but, with reservation of its rights, offers its attorneys to defend the suit or to 
join with the insured’s counsel in the defense or to allow the insured to rely 
solely on its own counsel to make the defense, there is no breach of the insurance 
company’s contract to defend, and the insurance company is not liable to the 
insured for attorney fees in defending such suit. 

Action by the Highway Construction Company against the Fidelity & Cas- 
ualty Company. To review the judgment, defendant brings error.—(Editorial 
statement. ] 

Reversed and rendered. 

Howell, Roberts & Duncan, of Cleveland, for plaintiff in error. 

John A. Cline, of Cleveland, for defendant in error. 

Hamiton, Presiding Judge. 

The Highway Construction Company brought an action against the Fidelity 
& Casualty Company to recover under a policy of public liability insurance, pro- 
viding : 

“(1) To indemnify the * * * Assured, against loss for liability imposed 
by law upon the Assured for damages on account of bodily injuries or death 
suffered as a result of an accident occurring while this policy is in force by any 
person * * * not employed by the Assured * * *, 

“(2) To defend in the name and on behalf of the Assured any suit brought 
against the Assured to enforce a claim, whether groundless or not, for damages 
on account of bodily injuries, * * *.” 

The policy limit for injury to any one person was $5,000. 

It appears that in October, 1924, one Anna Sorna was injured and brought 
suit against the construction company for damages for the personal injuries sut- 
fered. That lawsuit, after a number of trials, resulted in a verdict for the plain- 
tiff for more than the policy limit of $5,000. That action was defended by attor- 
neys for the insurance company, but under a reservation of rights, because it was 
claimed by the insurance company that the construction company had failed to 
give notice of the happening of the accident. An action was brought by the con- 
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struction company against the insurance company to enforce the payment of the 
loss suffered by it in the payment of the Sorna judgment. That case was tried 
in the federal court, and resulted in a verdict for the construction company in the 
sum of $5,000 with interest. This was paid by the defendant insurance company. 

In the meantime, James Sorna, the husband of Anna Sorna, brought an action 
against the construction company for medical services and loss of services of his 
wife. This action was defended by the defendant insurance company through its 
attorneys. The first trial resulted in a verdict for the defendant, the Highway 
Construction Company. Motion for a new trial was filed and granted, and the 
case was pending awaiting second trial. The second trial was defended by the 
regular attorneys for the construction company. The trial resulted in a verdict 
for the plaintiff for $1,000. The construction company paid this $1,000 verdict in 
the husband’s case, and then brought the action under review against the insurance 
company to be reimbursed for the $1,000 verdict, with interest, and also for a 
claim of $1,000 for attorney fees for defending the James Sorna suit. The court 
of common pleas ruled against the construction company on its claim for reim 
bursement on the James Sorna verdict, on the ground that the claim was not 
covered under the terms of the policy, and also on the further ground that the 
insurance company had paid its limit under the policy to the one person injured. 
The trial court, however, entered judgment against the insurance company for the 
amount of the attorney fees, $1,000. This proceeding in error is to reverse that 
judgment. 

It is claimed that the judgment of the trial court is not supported by any 
evidence showing a breach of the contract by the insurance company to defend 
the action brought by James Sorna, and it is claimed that the judgment of the 
trial court is contrary to law. 

Under the claimed error that the judgment is contrary to law, it is urged that 
the terms of the policy do not require the insurance company to defend the hus- 
band’s suit for loss of services. We incline to this view of the case; but we do 
not rest our decision on that ground, but will proceed to the second ground, that 
the plaintiff failed to show a breach of the contract by the insurance company to 
defend the action. This question is determined by a consideration of two letters, 
Plaintiff's Exhibit 1-D and Exhibit 8. Exhibit 1-D is the last page of an extended 
letter concerning liability written by counsel for the insurance company to thc 
Highway Construction Company, under date of May 8, 1930. The pertinent part 
of the letter is as follows: 

“That case [the husband’s case] will be up for trial again soon, and in view 
of the decision which the insurance company has made with reference to the question 
of coverage, it has occurred to us that perhaps you would prefer to have your 
own attorneys take charge of the trial of Mr. Sorna’s case, or at least assist us 
in the trial, and we are perfectly willing to have you follow either course; or, 
if you prefer, we are willing to continue to defend the husband’s case to the besi 
of our ability, but of course with the same understanding as to the reservation of 
rights of the insurance company under which we have heretofore been looking 
after the defense. We do not want you to feel embarrassed by having attorneys 
representing you in the defense of Mr. Sorna’s case who are the attorneys for 
the insurance company whose interests are antagonistic to yours in view of thie 
recent developments. Consequently, we want you to feel entirely free to have your 
attorneys take charge of the defense of Mr. Sorna’s case if you wish them to de 
so, and we assure you that we will give you and them all the assistance we pos- 
sibly can. 

“We would like for you to advise us as early as possible what your desir¢ 
is with reference to the defense of Mr. Sorna’s case and also whether or not 
your attorneys wish to consider with us the advisability of making application 
for a re-hearing of Mrs. Sorna’s case in the Supreme Court. We are sending « 
copy of this letter to Mr. John Cline, who, we understand, is now your attorney 
in this matter.” 


Plaintiff's Exhibit 8 is a letter from the construction company to the attorneys 
(or the insurance company, and is as follows: 
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“May 10, 1930. 
“Howell, Roberts & Duncan, 


“Attorneys at law, 

“Guardian Bldg., 

“Cleveland, O. 

“In Re Sorna v. Highway Construction Co. 
“Gentlemen : 

“We have your letter of May &th with reference to the above matter and we 
have carefully noted the contents of the same. We have decided in view of the 
attitude of the insurance company in refusing to make payment under its policy, 
that we will have our attorneys, Cline & Patterson, represent us in the loss of 
service case. 

“We trust that you will be kind enough to consult with them and let them 
have such information as you have so they may have the same in the defense of 
the case. 

“Thanking you, we are 

“Very truly yours, 
“The Highway Construction Co., 
“By a ake 

Following this exchange of letters, the attorneys Cline & Patterson, legal 
counsel for the construction company, defended the suit, which resulted in the 
judgment against the construction company for $1,000. 

Attorney fees can only be recovered provided there was liability under the 
policy to defend this lawsuit in question, and the breach of that contract to do 
so. Whatever the reasons were, the letter of May 8th from counsel for the insur- 
ance company to the construction company does not constitute a refusal to defend 
the husband’s suit. The letter is quite lengthy, and the part preceding the portion 
quoted would go more to the reasons why the insurance company was willing for 
the construction company to employ its own counsel to defend the action; its 
position being that there was no liability under the contract of insurance to 
defend that suit, or liability for the damages or loss of services. But that part 
of the letter quoted shows fairly, it seems to the court, the position of the insur- 
ance company that its counsel was entirely willing to proceed to defend, if 
desired, or would join with other counsel, whom the construction company might 
suggest, in the defense. It gave the construction company the option of defense 
by the insurance company’s counsel, or of joining in the defense with the construc- 
tion company’s counsel; or the construction company might rely on its own coun- 
sel to make the defense. The construction company by the letter above quoted 
elected to withdraw the defense from the insurance company and employ its own 
counsel. How can it be said that the insurance company under these facts breached 
any contract, if such there was, to defend the husband’s lawsuit? We do not see 
how reasonable minds could differ on this conclusion. This being so, this court 
will render the judgment that the trial court should have rendered, finding in 
favor of the Fidelity & Casualty Company. 

The judgment of the court of common pleas will be reversed, and judgment 
will be entered here in favor of the plaintiff in error, the Fidelity & Casualty 
Company of New York. 

Judgment reversed, and judgment for plaintiff in error. 

Ross and Williams, JJ., concur. 

Hamilton, P. J., and Ross, J., of the First Appellate District, and Williams, 
J., of the Sixth Appellate District, sitting by designation in the Eighth Appellate 
District. 
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MISCELLANEOUS 


STANDARD MARINE INS. CO., Limited v. VERITY. u 
Supreme Court, Appellate Division, Second Department. Jan. 25, 1925. 
276 New York Supplement 801. 





1. INSURANCE. An 

Foreign insurance corporations which have complied with statutory provisions 
authorizing them to do business in state are deemed domestic corporauons tut 
most legal purposes and as parties to actions (Civil Practice Act, § 1922). 

(For other cases, see Insurance, Dec. Dig. § 26.) 

Action by the Standard Marine Insurance Company, Limited, against Alex 
Verity. From an order vacating an order which required plaintiff to give security 
lor costs, defendant appeals. 

Attirmed. 

Argued before Lazansky, P. J., and Young, Carswell, Davis, and Johnston, JJ. 

Clinton M. Flint, of Freeport, for appellant. 

Richard T. Graham, of New York City, for respondent. 

Per Curiam. 

[1, 2] Plaintiff, a foreign insurance corporation authorized to do business in 
this state, sues to recover an earned premium on a policy of marine insurance is- 
sued in this state to a resident of this state. Defendant obtained an ex parte or- 
der requiring plaintiff to furnish security for costs. Plaintiff made application 
for an order vacating’ the order requiring security for costs. The mouon was 
granted. Order affirmed, with $10 costs and disbursements. Section 1522 of the 
Civil Practice Act, which provides that a defendant in an action brought in a 
court of record may require security for costs to be given where the plaintiff, 
when the action was commenced, was a foreign corporation, does not apply to a 
foreign imsurance corporation which has complied with all the provisions of the 
statutes authorizing it to do business in this state. One of these statutes (Insur- 
ance Law, § 27) requires a foreign insurance corporation to deposit with the Su- 
perintendent of Insurance funds for the protection of its policyholders and cred- 
tors. Therefore, the defendant is secured as to any costs which may be awarded 
to him. Such corporations are deemed to be, for most legal purposes and as par- 
ties to actions, domestic corporations. Martine y. International Life Ins. Society 
ef London, 53 N. Y. 309, 13 Am. Rep. 529; Morgan v. Mutual Benefit Life Ins. 
Co., 189 N. Y. 447, 82 N. E. 438; Comey v. United Surety Co., 217 N. Y. 268, 111 
N. I. 832, Ann. Cas. 1917E, 424; In re People by Stoddard (In re Norske Lloyd 
Ins. Co.), 242 N. Y. 148, 151 N. E. 159. 





































GENERAL REINSURANCE CORPORATION v. VAN SCHAICK, 
State Superintendent of Insurance. 
Supreme Court, Appellate Division, Third Department. Jan. 11, 1935. 


277 New York Supplement 335. 
INSURANCE. 

Order of state superintendent of insurance directing immediate disposition of 
certain shares of stock in insurance corporation on ground that certain shares were 
in excess of amount which holder, an insurance corporation, was permitted to own, 
held error, where the shares were a gift and time fixed by statute for disposing 
of excessive holdings would not expire until July 1, 1935 (Insurance Law, § 16, 
subds. 4, 12, and § 39), 

(For other cases, see Insurance, Dec. Dig. § 10.) 

Proceeding by General Reinsurance Corporation for a certiorari order to re- 
View a determination of George S. Van Schaick, as State Superintendent of Insur- 
ance, relative to certain assets of petitioner. 

Determination annulled to extent indicated in opinion. 

\rgued before Hill, P. J., Khodes, Crapser, Bliss, and Heffernan, JJ. 

Cabell, Ignatius, Lown & Blinkin, of New York City, for petitioner. 

John J. Bennett, Jr., Atty. Gen., for respondent. 

Kk HODES, Justice. 









Che petitioner herein is a domestic casualty and reinsurance corporation. All 
of its stock, with the exception of qualifying shares, is held by the General Alliance 
Corporation, which is also a domestic corporation. 
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In the language of the petitioner, the latter corporation “was created in 1928 
or the purpose of affording the means whereby investors could have a joint in- 
terest in General Reinsurance Corporation and in a running mate which would 
participate in the writing of Casualty & Surety reinsurance in the United States, 
and conduct a general Fire & Casualty business in England and Canada under the 
Charter of the United British Insurance Co., Ltd.” 

The petitioner further states that “upon May 17th, 1932, General Alliance Cor- 
poration finding that its subsidiary, Genera! Reinsurance Corporation, was in need 
of strengthening owing to decline in the value of its invested assets, contributed, 
in its capacity of sole stockholder (with the exception of Directors’ qualifying 
shares) of General Reinsurance Corporation, the sum of $2,179,375.00 to the sur- 
plus of the latter company in the form of 7,925 shares of the capital stock of the 
North Star Insurance Company, the same being all of the capital stock of North 
Star Insurance Company, except Directors’ qualifying shares.” 

North Star Insurance Company is a domestic corporation conducting solely 
a fire reinsurance business. On June 20, 1934, the superintendent of insurance ap- 
pointed a department examiner to make an examination into the conditions and 
affairs of the General Reinsurance Corporation. Such examination was a normal 
routine inquiry in accordance with the provisions of section 39 of the Insurance 
Law. Said section provides that an examiner shall make a full and true verified 
report of every examination made by him, that the superintendent shall grant a 
learing to the company examined before filing any such report, and that he may 
withhold such report from public inspection for such time as he may deem proper, 
and “may, if he deems it for the interest of the public to do so, publish any such 
report or the result of any such examination as contained therein, in one or more 
newspapers of the state. The superintendent shall forward to the corporation, or 
other insurer, or organization, examined, a copy of such report as filed or a 
summary thereof, together with any recommendations or statements relating 
thereto as he may deem proper. * * *” 

The examiner filed his report of such examination, and called attention to the 
shares of the North Star Insurance Company held by the petitioner. In accordance 
with the formula stated in subdivision 4 of section 16 of the Insurance Law, the 
c¢xaminer computed the value of each share of the North Star Insurance Company 
as $286.95, making the value of such stock held by the petitioner $2,274,078.75. He 
reported his conclusion that the amount of said stock permitted to be held by the 
petitioner was the sum of $1,354,893.86; that the balance of said stock amounting 
to $919,184.89 was in excess of the amount which the Insurance Law permits pe- 
tilioner to hold. 

Before the filing of said report, petitioner applied for, and was granted, a 
hearing relative to its holding of said stock; the result of said hearing being that 
the superintendent of insurance has ruled in accordance with the report of the 
examiner to the effect that said excess holding by said petitioner of the amount of 
stock of the North Star Insurance Company in the sum of $919,184.89 is not per- 
mitted by law, that the same should be deducted from petitioner’s admitted assets, 
and has notified petitioner that “accordingly it becomes necessary for your company 
to immediately take steps to dispose of the insurance stock which it holds in excess 
of the amount permitted by the Insurance Law.” 

No question is raised as to the soundness of any of the corporations referred 
to 

The contention of the superintendent of insurance is that the holding of said 
stock by petitioner constitutes an investment within the meaning of the Insurance 
Law, while the petitioner asserts that it acquired said stock as a gift, that it in- 
vested none of its funds therein, and hence it constitutes an asset but not an in 
vestment. 

Petitioner concedes that by the statute it is prohibited from investing its funds 
in the stock in question except to the limited amount determined by the superin- 
tendent, and that, if the excess of its holding of said stock represented assets pur- 
chased with the funds of petitioner, such excessive holding would be unlawful as 
an investment. The determination of the controversy involves an interpretation 
of subdivision 12 of section 16 of the Insurance Law. Its terms are as follows: 
“No funds of any insurance corporation organized under the laws of this state 
shall be invested in or loaned on the stock or security of any insurance corpora- 
tion, either directly, indirectly, remotely or in any other manner, whatsoever, ex- 
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cepting as specifically permitted herein. Every domestic corporation which owns 
any shares of stock or other securities other than those in which it is permitted to 
invest by the above provisions shall dispose of the same as soon thereafter as it 
can do so without suffering financial loss, but in any event not later than July first, 
nineteen hundred and thirty-five, or before the expiration of such further period o1 
periods of time as may be fixed in writing for that purpose by the superintendent of 
insurance, but this shall not be deemed to further extend any such extension pre 
viously granted.” 

It is undisputed that petitioner acquired said stock as a gift. It does not 
represent an investment of its funds, and therefore its acquisition by petitioner was 
lawful and should properly be included as among petitioner’s assets. 

The respondent, however, points to the second sentence of the paragraph 
which requires every domestic corporation which owns any shares of stock or 
cther securities other than those in which it is permitted to invest to dispose of 
the same. 

We do not now determine whether this provision relates to all assets, how- 
ever acquired, or whether it relates only to assets in which the funds of the cor- 
poration have been invested. If it relates only to investments, then the statute 
does not apply to a situation such as this, and therefore petitioner is not obligated 
to dispose of the stock in question; if it relates to all assets, no matter how ac- 
quired, then the time has not yet elapsed within which it must dispose of the same. 

If, after the statutory period, the superintendent of insurance shall claim the 
law has been violated, his then action and determination may properly be review- 
able, but at the present time no violation has been shown; thus no facts are before 
us requiring a further interpretation of the statute. 

We think it would be entirely proper for the superintendent to include in or 
subjoin to his report any statement setting forth the facts as to petitioner's ac- 
quisition and holding of the stock in question, but that his determination is pre- 
mature in so far as it requires petitioner to take immediate steps to dispose of its 
excess holding of said stock, and that it is too broad, in so far as it holds that said 
stock may not be considered as an admitted asset. 


The determination in so far as indicated herein should be annulled with $50 
costs and disbursements to the petitioner. 


Hill, P. J., and Crapser, Bliss, and Heffernan, JJ., concur. 





